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Supreme Court looks at the requirement for

registration of ownership of charges –

Ruling in ‘Tom Kavanagh & Bank of

Scotland PLC v Patrick McLaughlin &

Roseann McLaughlin’ [2015] IESC 27

(Judgment delivered 19 March 2015)

These proceedings arose in the context of the appointment of a

receiver by Bank of Scotland plc (“BOS”) over properties that had

originally been secured in favour of Bank of Scotland (Ireland)

Limited (“BOSI”) by the borrowers, Patrick McLaughlin and Roseann

McLaughlin (the “Appellants”).

On foot of a cross-border merger all the assets and liabilities of BOSI

were transferred to BOS on 31 December 2010, whereupon BOSI

then ceased to exist. By deed of appointment dated 6 June 2012

Tom Kavanagh of Kavanagh Fennell (now of Deloitte) was appointed

receiver (the “Receiver”) over two of the Appellants’ properties. One

of the properties was Land Registry title and secured by a mortgage

and charge dated 31 March 2006 (the “2006 Charge”).

The Supreme Court Appeal

In appealing to the Supreme Court against the orders granted in the

High Court, the Appellants sought to rely on a number of grounds.

One of those grounds was that the trial judge erred in finding that the

transfer of assets, including the 2006 Charge, from BOSI to BOS on

foot of the cross-border merger did not require that BOS be

registered as the owner of the 2006 Charge on the relevant folio
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before BOS or the Receiver could take enforcement action on foot of the 2006 Charge. The trial

judge had held that following the cross-border merger BOSI had merged into BOS by absorption

and, therefore, in the space where BOSI once stood now stood BOS without any further

requirement.

The Supreme Court Decision

In delivering judgment, the Supreme Court (comprising Mr Justice Clarke, Ms. Justice Laffoy and

Ms. Justice Dunne) dismissed the appeal. In her judgment Ms. Justice Laffoy addressed the

registration of charge issue and whether the appointment of the Receiver was valid. Laffoy J was

satisfied that BOS, as successor in title to BOSI, had a contractual entitlement to appoint the

Receiver which contractual power was granted in the 2006 Charge and arose independently of the

provisions of the Registration of Title Act, 1964 (the “1964 Act”). Accordingly, she found that the

Receiver was validly appointed.

However, in reaching her decision Laffoy J also found that notwithstanding the manner in which the

2006 Charge became vested in BOS by virtue of the 2008 cross–border merger regulations, in

accordance with the provisions of s. 62 of the 1964 Act if BOS wished to avail of the statutory rights

conferred on charge holders by s. 62 of the 1964 Act in order to enforce the 2006 Charge BOS

must comply with the requirement that it be registered as owner of the charge on the folio.

Laffoy J noted that in other pieces of legislation the Oireachtas had provided for exemptions to

compliance with s. 62 of the 1964 Act and referred to acts including the Central Bank Act 1971, the

Trustee Savings Bank Act 1989 and the NAMA Act 2009. In the BOSI to BOS transfer by way of

cross-border merger it was significant that the 2008 cross–border merger regulations did not

specifically dis-apply this mandatory obligation.

Laffoy J’s comments were made obiter but will nonetheless have significant authoritative value on

this particular issue. Her judgment is of particular importance where enforcement proceedings are

brought or anticipated in respect of a property comprising registered land and where the party

enforcing the security wishes to avail of the rights conferred by s. 62 of the 1964 Act. In

circumstances where the provisions on foot of which assets or security were transferred do not

expressly relieve the statutory obligation under the 1964 Act to become the registered owner of the

charge, then it is necessary that the entity holding the debt is registered as the charge holder on the

relevant folio if that charge holder wishes to have the benefit of the powers to a charge holder under

the 1964 Act. Those powers to a charge holder include the power of sale, power to summarily apply

for possession and the power to ‘overreach’ subsequent judgment mortgages.



/6103898v1

Dublin

33 Sir John Rogerson’s Quay, Dublin 2, Ireland. Tel: +353 1 667 0022 Fax: +353 1 667 0042.

Cayman Islands

Landmark Square, West Bay Road, PO Box 775, Grand Cayman KY1-9006, Cayman Islands. Tel: +1 345 949

0022 Fax: +1 345 945 0042.

Hong Kong

604 6F Printing House, 6 Duddell Street, Central, Hong Kong. Tel: +852 352 10352.

New York

245 Park Avenue, 39th Floor, New York, NY 10167, U.S.A. Tel: +1 212 792 4166 Fax: +1 212 792 4167.

Tokyo
12th Floor, Yurakucho Itocia Building, 2-7-1 Yurakucho, Chiyoda-ku, Tokyo 100-0006, Japan. Tel: +813 6860
4885 Fax: +813 6860 4501.

DISCLAIMER:

This document is for information purposes only and does not purport to represent legal advice. If you have any

queries or would like further information relating to any of the above matters, please refer to the contacts above

or your usual contact in Dillon Eustace.

Copyright Notice:
© 2015 Dillon Eustace. All rights reserved.

For further information on any of the issues discussed, please contact Jamie Ensor or your usual

contact in Dillon Eustace.

Dillon Eustace’s cross firm multi-disciplinary team includes the following members who are

contactable in the following practice areas:-

Insolvency: Jamie Ensor

DD: +353 (0)1 673 1722

jamie.ensor@dilloneustace.ie

Litigation: John O’Riordan

DD: +353 (0)1 673 1792

john.oriordan@dilloneustace.ie

Banking: Conor Houlihan

DD: +353 (0)1 673 1719

conor.houlihan@dilloneustace.ie

mailto:jamie.ensor@dilloneustace.ie
mailto:conor.houlihan@dilloneustace.ie

