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Occupier’s Liability and the issue of “control” – a n analysis of the law in light of the 

High Court decision in Patrick Corcoran .v. Aer Lin gus Plc. And Dublin Airport 

Authority Plc. 

 

The High Court decision in Patrick Corcoran .v. Aer Lingus Plc. and Dublin 

Airport Authority Plc has clarified the law on who will be considered the 

“occupier” for the purposes of the Occupiers Liability Act 1995.  

 

Facts 

 

The Plaintiff  was making a delivery to the AL Cargo Terminal when he lost 

his balance and fell as a result of a hole/broken area of concrete in a 

compound outside the AL cargo terminal area causing him to sustain a 

personal injury.  An expert engineer retained by the Plaintiff found that the 

compound at the front of the AL terminal building was paved with bitumen 

macadam which had broken down locally and created a depression at the 

point where the Plaintiff had fallen. Mr. Justice O’Neill was satisfied that 

this represented a hazard and was a breach of the occupier’s duty to 

entrants on the premises, and that the occupier would be liable to 

compensate the Plaintiff for his injuries.  The issue to be decided was who 

the “occupier” was for the purposes of the Occupiers Liability Act 1995.  

 

The Occupiers Liability Act 1995 

 

The primary legislation dealing with occupier’s liability is the Occupiers 

Liability Act 1995 (the “Act”).  Under the Act “occupier” in relation to any 

premises means:-   

 

“a person exercising such control over the state of the premises, 

that it is reasonable to impose upon that person a duty towards an 

entrant in respect of a particular danger thereon and, where there 

is more than one occupier of the same premises, the extent of the 

duty of each occupier towards an entrant depends on the degree 

of control each of them has over the state of the premises and the 

particular danger thereupon and whether, as respects each of 
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them, the entrant concerned is a visitor, recreational user or trespasser.” 

 

The definition of an “occupier” makes no reference to the ownership of the property – rather the 

party which exercises physical control over the premises is the person upon whom liability under 

this Act will attach.  

 

It is not required that the occupier own the premises, merely that sufficient control be exercised by 

him over the “state of the premises” that it is reasonable to impose a duty towards an entrant to the 

premises.  

 

Issue Between Defendants 

 

The controversial issue in this case related to the identity of the “occupier” of the premises for the 

purposes of the Act.   

 

The court was told that there were leasing arrangements between DAA as lessor and AL as lessee 

of a variety of parts of the airport which were in a composite lease dated 10th April 2000 (the 

“Lease”). Under the Lease DAA covenanted to use all reasonable endeavours to provide services 

“in relation to the external common areas of the airport”.  The Lease then listed a variety of services, 

the first of which was:-   

 

“the construction, repair, renewal, replacement and maintenance of all roads, footpaths, 

bridges, walkways and accesses on or within the external common areas”  

 

The compound area where the Plaintiff was injured was not demised to AL in the Lease, however 

DAA contended that AL had “control” of the compound and accordingly should be considered the 

“occupier”, notwithstanding the fact that it had not been expressly demised to AL under the Lease. 

The arguments used by DAA to support this contention included the fact that AL operated a security 

controlled entry point to the compound at which there is a security barrier manned by an AL 

operative working in a security hut. It was also argued that the AL operative could admit or exclude 

entrants from the compound.  

 

AL pointed to the Lease and the fact that the compound had not been demised to AL and that they 

had no contractual obligation to maintain the external common areas. They also pointed to the fact 

that DAA had other tenants in buildings adjacent to the AL Cargo Terminal which were serviced and 

could be accessed by the compound. AL introduced evidence that DAA had carried out 

maintenance work on the compound area such as an extensive repair to the central heating 

infrastructure going under the compound. As such, it was argued that notwithstanding the fact AL 

had a high level of security control at an entry point to the compound, they could not be said to have 

control over the “state of the premises”.  

 

Decision of Mr. Justice O’Neill 

 

Mr. Justice O’Neill held that the compound area was an area which a number of tenants of DAA 

were entitled to use and therefore fell to be considered as one of the “external common areas” at 
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the airport as defined under the Lease. As regards the arguments of DAA that AL had “control” over 

the compound in the sense that access to the compound was controlled by AL, Mr. Justice O’Neill 

held that the fact that AL had a high level of security control in the area was immaterial to the issue 

of who had control over the “physical state of the compound”. He looked at the legal relationship 

between AL and DAA, which was governed by the Lease, and the fact that DAA had a variety of 

tenants that could use the compound area, and held that the “inevitable conclusion” was that DAA 

had control over the physical state of the compound.   

 

Comment 

 

What are we to make of this decision? The most obvious point to note is the importance Mr. Justice 

O’Neill placed on the “control” any party has over the “state of the premises”. While control over 

who can or cannot enter a premises has often been thought to be a useful yardstick as to whether a 

party has “control” under the Act, Mr. Justice O’Neill disregarded arguments proffered by DAA that 

the security maintained by AL and their authority to admit or exclude persons from the compound 

as immaterial to the question of who had control over the state of the premises.  What is abundantly 

clear is that the court will eschew arguments to the effect that a party can be found liable to another 

under the Act if they do not have control over the physical state of the premises.  

 

The decision of Mr. Justice O’Neill clarifies the question of who will be considered an “occupier” 

under the purposes of the Act. 

 
 
 
 
 

 
 
 
 
 


