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Insurance Premium Tax

Although some EU Member States do not apply any tax or charge to

an assurance transaction when an insurer transacts life assurance

business on a cross-border basis within the EU, a majority do apply

various indirect taxes or parafiscal charges, including insurance

premium taxes (“IPT”) to the transaction with the policyholder. The

tax structures and rates/charges imposed vary considerably from

Member State to Member State.

Directive 2009/138/EC (‘Solvency II), which lays down harmonizing

rules for life assurance, non-life insurance and re-insurance, repeals

amongst other EU directives, Directive 2002/83/EC (the ‘EU

Consolidated Life Directive’). Solvency II seeks to harmonise to

some extent the indirect tax approach of EU Member States with

regard to insurance products. Article 157 of Solvency II echoes the

wording of Article 50 of the EU Consolidated Life Directive and

provides that “every insurance contact shall be subject exclusively to

the indirect taxes and parafiscal charges on insurance premiums in

the Member State of the commitment”. Article 13(14) of Solvency II,

again largely mirroring the terms of the EU Consolidated Life

Directive defines the “Member State of the Commitment” as “the

Member State in which either of the following is situated (a) the

habitual residence of the policyholder; (b) if the policy holder is a

legal person, that policyholder’s establishment, to which the contract

relates.”

In the recent decision of RVS Levensverzekeringen NV v Belgium,

the Court of Justice of the European Union (‘ECJ’) addressed the

precise scope of Article 50 of the EU Consolidated Life Directive by

specifying which EU Member State is actually entitled to impose

indirect taxes and charges (including IPT) to individual transactions

between life assurance undertakings and their policyholders.

The ECJ has held that under Article 50 of the EU Consolidated Life

Directive, the chargeable event for indirect taxation purposes is not
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the conclusion of the life assurance contract between the life assurance undertaking and the

policyholder but rather the individual payments of life assurance premium by the policyholder to the

life assurance undertaking. The ECJ has specified that the EU Member State which is lawfully

entitled to impose and receive the IPT is the EU Member State where the policyholder has his/her

habitual residence at the time that the policyholder pays the premium to the life assurance

undertaking (i.e. the Member State of Commitment) irrespective of where the policyholder had

his/her habitual place of residence at the time the contract of life assurance was concluded between

the policyholder and the life assurer.

As a consequence of the ECJ’s decision in RVS Levensverzekeringen NV v Belgium, it is

appropriate that life assurers should take all necessary steps to adopt and operate appropriate

procedures to identify and track changes in the habitual residence of each of their individual

policyholders with a view to ensuring that on each occasion that a premium payment is made by an

individual policyholder to the life assurer, it can ensure that all appropriate indirect taxes and

parafiscal charges (including IPT) are paid by it to the fiscal authorities of the correct EU Member

State of commitment. Life assurers that fail to do so may expose themselves to tax claims from the

EU Member States of commitment that is properly entitled to raise indirect taxes (including IPT) by

virtue of Article 50 of the EU Consolidated Life Directive, having regard to the ECJ’s decision.

Given the similarity in wording between Article 50 of the EU Consolidated Life Directive and Article

157 of Solvency II, it is reasonable to believe that Article 157 of Solvency II would be interpreted in

light of the ECJ’s decision in RVS Levensverzekeringen NV v Belgium. With this in mind, it is also

appropriate that non-life insurers and re-insurers would have regard to the considerations

addressed above.

Should you have any query or if we can be of further assistance to you, please do not hesitate to

contact us.


