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with the Dillon Eustace team acting on transactions with an 
aggregate value in excess of US$3 billion.  

Leveraged/acquisition finance activity was another standout 
performer, particularly for businesses in the logistics, packaging 
and medtech sectors.  Dillon Eustace acted on a number of very 
significant transactions in the course of 2021 for both our lender 
and borrower clients.

22 Guarantees

2.1	 Can a company guarantee borrowings of one or 
more other members of its corporate group (see below 
for questions relating to fraudulent transfer/financial 
assistance)?

Yes; however, this is subject to the corporate benefit rule 
(discussed at question 2.2 below), to certain provisions of the 
Companies Act 2014 (as amended) (the “Act”) relating to the 
provision of financial assistance (discussed at question 4.1 
below) and to certain provisions of the Act relating to trans-
actions with directors which require, among other things, that 
both the guarantor and the borrower fall within the concept of 
“group” companies for the purposes of the Act.

2.2	 Are there enforceability or other concerns (such as 
director liability) if only a disproportionately small (or no) 
benefit to the guaranteeing/securing company can be 
shown?

Although not specifically addressed in the Act, it is gener-
ally accepted that Irish companies must derive some form of 
corporate benefit from transactions into which they enter.  
Accordingly, prior to authorising the provision of a guarantee/
security to a third party, directors should consider, and docu-
ment such considerations of, the commercial benefit that will 
accrue to the company as a result of providing such security.  
Directors who authorise a transaction which does not benefit 
the company may be liable for breach of their statutory and fidu-
ciary duties.  In the context of a guarantee of the borrowings of 
another corporate group member, it is often possible to establish 
sufficient corporate benefit if the provision of the guarantee/
security would benefit the group as a whole.  For example, a 

12 Overview

1.1	 What are the main trends/significant developments 
in the lending markets in your jurisdiction?

The lending market in Ireland was busy throughout 2021, 
particularly in the second half of the year.  Despite the impact 
of the COVID-19 pandemic, activity levels were high and 
a number of sectors performed particularly strongly again, 
notably real estate finance, leveraged/acquisition finance and 
fund finance.  In the real estate finance space, sectors which 
might have been expected to suffer due to the pandemic – such 
as hospitality, leisure and office development – showed robust 
transaction levels.  Residential development, especially for social 
and affordable housing, was also very busy.  

The lending market remains competitive given the presence 
of leading Irish banks as well as international banks and finan-
cial institutions and a strong slate of non-bank lenders.

There continues to be an active tertiary market where the 
funds that acquired portfolios of non-performing loans in the 
2012 to 2015 period are exiting their positions.

Green finance remains an area of very significant interest for 
lenders and this is only likely to grow in importance following 
the publication of the Irish Government’s Climate Action Plan 
in November 2021.    

Concerns remain that the pandemic has somewhat masked 
the impact of Brexit generally, and on the Irish economy in 
particular.  It appears, however, that Irish companies trading 
with and through the UK are generally adjusting well.  

1.2	 What are some significant lending transactions 
that have taken place in your jurisdiction in recent years?

Transactions levels were robust, both domestically and cross-
border, across multiple asset classes in 2021.  Real estate finance 
continued to be an area of very considerable activity and Dillon 
Eustace acted on transactions with an aggregate value exceeding 
€2 billion during the year.  The activity spanned multiple sectors, 
including residential, hospitality and leisure, office development 
and retail, despite the impact of the pandemic.  

With Ireland’s established reputation as a home for invest-
ment funds, fund finance activity was also very strong in 2021, 
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32 Collateral Security

3.1	 What types of collateral are available to secure 
lending obligations?

In principle, all assets of an Irish company are available to 
secure lending, subject to any contractual restrictions to which 
a company might be bound.  The most common forms of secu-
rity taken by a lender are:
(i)	 Mortgage: there are essentially two types of mortgage 

– a legal mortgage and an equitable mortgage.  A legal 
mortgage involves the transfer of legal title to an asset by 
a debtor, by way of security, upon the express or implied 
condition that legal title will be transferred back to the 
debtor upon the discharge of its obligation.  An equitable 
mortgage on the other hand involves the transfer of the 
beneficial interest in the asset to the mortgagee with legal 
title remaining with the debtor and, as such, creates an 
equitable security interest only.  Mortgages are commonly 
taken over shares, aircraft and ships.

(ii)	 Charge: this represents an agreement between a creditor 
(chargee) and a debtor (chargor) to appropriate and look to 
an asset and its proceeds to discharge indebtedness.  The 
principal difference between a mortgage and a charge is 
that a charge need not involve the transfer of ownership 
in the asset.  A charge may be fixed (i.e. security attaches 
to a specific asset) or floating (i.e. security floats over the 
asset leaving the chargor free to deal with it until, upon the 
occurrence of certain defined events, the charge crystal-
lises into a fixed charge) in nature.  A fixed charge can be 
created by a company or an individual, whereas a floating 
charge can only be created by a company.  It is also worth 
noting that a floating charge ranks behind certain prefer-
ential creditors such as the Irish Revenue Commissioners 
(“Revenue”) and employees of the chargor in respect of 
unpaid wages, etc. 

(iii)	 Assignment: this is akin to a mortgage in that it trans-
fers the legal or beneficial ownership in an asset to the 
creditor upon the understanding that ownership will be 
assigned back to the debtor upon discharge of the secured 
obligation owing to the creditor.  Assignments are most 
commonly utilised in the context of intangible assets such 
as receivables, book debts and other choses in action.  
Assignments to a creditor are sometimes referred to as 
security assignments to distinguish them from absolute 
assignments where the ownership is being assigned by way 
of sale for value.  In order to be a valid and effective legal 
assignment, as opposed to an equitable assignment, there 
must be absolute assignment (although it can be stated to 
be by way of security), it must be in writing under hand of 
the assignor, and express notice in writing must be given to 
the third party from whom the assignor would have been 
entitled to receive or claim the right which is assigned.

(iv)	 Others: to include a pledge, lien, chattel mortgage, bill of 
sale and retention of title.

3.2	 Is it possible to give asset security by means of a 
general security agreement or is an agreement required 
in relation to each type of asset? Briefly, what is the 
procedure?

Security over all, or substantially all, of a company’s assets 
usually takes the form of an “all-assets” debenture, which is a 
single security document entered into by a company in favour of 

holding company which guarantees the obligations of its subsid-
iary could feasibly expect to benefit from the success of that 
subsidiary through increased dividends.

2.3	 Is lack of corporate power an issue?

Generally no, as the doctrine of ultra vires has been abolished by 
the Act and accordingly an Irish company limited by shares has, 
subject to all applicable laws, the same capacity as an individual.  
However, the Act introduced a new type of private company – a 
Designated Activity Company (“DAC”) – which must (similar 
to a public limited company) have an objects clause which sets 
out the specific powers of the company.  If it is not specifi-
cally stated in the objects clause of such a company that it has 
the power to issue a guarantee or grant security, then any such 
action by the company could be subject to challenge.  While this 
in itself should not impact the validity or enforceability of the 
guarantee/security, there is a risk that the third-party lender may 
become indirectly involved in a dispute.  In addition to this, any 
liquidator appointed to a company, which has granted security in 
breach of its objects clause may, in certain circumstances, have 
clawback rights under the Act which could potentially result in 
the security being set aside (see question 8.2 below).

2.4	 Are any governmental or other consents or filings, 
or other formalities (such as shareholder approval), 
required?

Generally no, subject to the provisions of the Act relating to 
financial assistance and transactions with directors.  However, 
if the company is regulated or subject to the supervision of 
the Central Bank of Ireland (“CBI”) or some other regulatory 
authority, additional consents may be required.  For example, 
an Irish regulated fund cannot give “guarantees” to support 
the obligations of a third party (which may include another 
sub-fund within the same umbrella fund structure).  While the 
term “guarantees” when used in this context is not defined, it is 
generally accepted that this term includes any security provided 
to support the obligations of a third party.  In terms of formal-
ities, a guarantee must be in writing and must be executed as a 
deed.  Execution as a deed is important for a number of reasons; 
for example, to remove any concerns about the adequacy of the 
consideration passing to the guarantor.

2.5	 Are net worth, solvency or similar limitations 
imposed on the amount of a guarantee?

No; however, in certain circumstances a guarantee may be set 
aside as an unfair preference or due to the insolvency of the 
company (see question 8.2 below).

2.6	 Are there any exchange control or similar obstacles 
to enforcement of a guarantee?

Generally, no (subject to the application of anti-money laun-
dering, counter-terrorist financing, anti-corruption and human 
rights laws and regulations, and any restrictions on financial 
transfers arising from any United Nations, EU and/or Irish 
sanctions).
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interest.  In some instances, the secured party(-ies) and the 
account-holding bank may agree an account control agreement 
or similar document regarding the operation of the assigned 
account.  

A notification in relation to book debts should also be filed 
with Revenue, under s.1001(3) of the Taxes Consolidation Act 
1997 within 21 days of the creation of the charge to put it on 
notice of the creation of the charge and to protect the chargee’s 
interests should the chargor default on certain tax obligations 
in the future.

3.6	 Can collateral security be taken over shares in 
companies incorporated in your jurisdiction? Are the 
shares in certificated form? Can such security validly 
be granted under a New York or English law-governed 
document? Briefly, what is the procedure?

Security can be taken over shares issued by an Irish company.  
There are two main types of security over shares: a legal mort-
gage and an equitable mortgage.  An equitable mortgage – which 
does not transfer legal ownership and as such does not require 
the lender to be registered in the company’s share register as 
owner of the shares – is the most common.  This is effected 
by delivery of share certificates and signed but undated share 
transfer forms, irrevocable proxies and various other delivera-
bles which authorise the lender to complete the undated stock 
transfer form and any formalities required to become legal 
holder of the shares if the security becomes enforceable.  Prior 
to the security becoming enforceable, all voting rights, divi-
dends and any communication about the shares will remain with 
the chargor.  It is common for a lender to also take a fixed charge 
over shares issued by an Irish company.  This is commonly taken 
alongside an equitable mortgage. 

Shares may be issued in certificated or uncertificated form; 
however, ordinarily in the case of a private limited company 
(which includes a DAC), shares will be issued in certificated 
form.  A public limited company whose shares are listed on a 
Stock Exchange will issue shares in uncertificated form (which 
will be held in a clearing system).  

While Irish law does not strictly require that share security 
be granted under an Irish law-governed document, it is almost 
always the case that Irish law-governed security is taken over 
shares in an Irish incorporated company, given that Irish law is 
likely to govern the validity and perfection requirements of the 
security.

3.7	 Can security be taken over inventory? Briefly, what 
is the procedure?

Yes, this typically takes the form of a floating charge given that 
the chargor trading company needs to retain sufficient freedom 
to deal with inventory in the ordinary course of business.

3.8	 Can a company grant a security interest in order 
to secure its obligations (i) as a borrower under a credit 
facility, and (ii) as a guarantor of the obligations of 
other borrowers and/or guarantors of obligations under 
a credit facility (see below for questions relating to the 
giving of guarantees and financial assistance)?

Yes, subject to certain provisions of the Act relating to trans-
actions with directors and the prohibition on the provision of 
financial assistance (discussed at question 4.1 below), the corpo-
rate benefit rule (discussed at question 2.2 above) and solvency 
considerations (see question 8.2 below).

the secured party(-ies) to create security (e.g. a combination of 
mortgages, assignments and/or fixed and floating charges) over 
the borrower’s assets.  The debenture will usually include: (i) a 
fixed charge over specific assets which are identifiable and can 
be controlled by the lender (e.g. buildings, restricted accounts, 
intellectual property assets); (ii) a floating charge over fluctu-
ating and less identifiable assets (e.g. inventory); (iii) an assign-
ment of any interest in receivables, contracts, insurance policies 
and bank accounts; and (iv) a mortgage and/or charges over real 
estate and shares.

3.3	 Can collateral security be taken over real property 
(land), plant, machinery and equipment? Briefly, what is 
the procedure?

Yes.  Security over real property, plant, machinery and equipment 
is most commonly taken by way of fixed charge (and security over 
Irish real estate must be taken by way of charge).  Where secu-
rity is created over real estate which is registered in the Property 
Registration Authority of Ireland (“PRAI”), an additional 
prescribed form is also required to validly create the security.

3.4	 Can collateral security be taken over receivables? 
Briefly, what is the procedure? Are debtors required to be 
notified of the security?

Security over receivables most commonly takes the form of 
a legal assignment and is permitted so long as the underlying 
contract creating the receivable does not contain a prohibi-
tion on assignment.  In order to be a valid legal assignment, 
certain requirements (as outlined in question 3.1 above) must 
be adhered to, including the provision of written notice to the 
third party from whom the assignor would have been entitled to 
receive or claim the assigned right (the “Underlying Debtor”).  
An assignment not meeting these criteria is deemed to be an 
equitable assignment.  One of the disadvantages of an equitable 
assignment is that the rights of the assignee will be subject to any 
equity (such as rights of set-off) already vested in the Underlying 
Debtor.  In addition, should the Underlying Debtor pay off a 
debt due to the assignor and claim a good discharge of this debt, 
in circumstances where no notice of the assignment was given to 
the Underlying Debtor, then the assignee would be solely reliant 
on the assignor passing this payment on.

3.5	 Can collateral security be taken over cash 
deposited in bank accounts? Briefly, what is the 
procedure?

Yes.  This can take the form of a security assignment, fixed 
charge or floating charge.  Taking a fixed charge over a “blocked” 
account would generally be considered the most effective form 
of security a lender could take.  A blocked account is one where 
the chargor is prohibited from withdrawing, transferring or 
otherwise dealing with the account without the prior consent 
of the chargee.  Given that commercial borrowers generally 
need ready access to their bank accounts for normal trading 
purposes, it is more usual that the chargee will accept a floating 
charge over the trading bank account which allows the chargor 
to retain control over the cash until such time as a trigger event 
(e.g. an event of default under the loan documents) causes the 
floating charge to crystallise. 

For a security assignment, a notice of assignment must be 
served on the account-holding bank informing them that the 
account has been assigned in order to create a legal security 
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Ireland practice notes and recent case law in relation to virtual 
completion and signing; for example, the decision in the English 
case of R (on the application of Mercury Tax Ltd) v Revenue and Customs 
Commissioners [2008] EWHC 2721.  It is generally accepted in 
Ireland that a previously executed signature page from one deed 
may not be transferred to another deed, even where the docu-
ments in question are simply updated versions of the same deed.

42 Financial Assistance

4.1	 Are there prohibitions or restrictions on the ability 
of a company to guarantee and/or give security to 
support borrowings incurred to finance or refinance 
the direct or indirect acquisition of: (a) shares of the 
company; (b) shares of any company which directly or 
indirectly owns shares in the company; or (c) shares in a 
sister subsidiary?

(a)	 Shares of the company
	 Yes, s.82(2) of the Act creates a general prohibition on the 

provision by a company (either directly or indirectly) of 
financial assistance – whether in the form of loans, guar-
antees, the provision of security or otherwise – for the 
purpose of the acquisition of its own shares or the shares 
in its holding company.  There are exceptions and s.82(5) 
allows financial assistance where the company’s principal 
purpose in giving the assistance is not for the purpose of 
the acquisition or where it is incidental in relation to some 
larger purpose and the assistance is given in good faith.  
S.82(6) also provides a list of exemptions to the prohibition 
which includes the carrying out of a “Summary Approval 
Procedure” which allows an otherwise prohibited transac-
tion to proceed.

(b)	 Shares of any company which directly or indirectly owns 
shares in the company

	 Yes, s.82 of the Act applies in respect of the acquisition by 
a company of shares in its holding company.

(c)	 Shares in a sister subsidiary
	 No – this is not applicable.

52 Syndicated Lending/Agency/Trustee/
Transfers

5.1	 Will your jurisdiction recognise the role of an 
agent or trustee and allow the agent or trustee (rather 
than each lender acting separately) to enforce the loan 
documentation and collateral security and to apply the 
proceeds from the collateral to the claims of all the 
lenders?

Yes.  Syndicated lending arrangements involving the appoint-
ment of a security agent to hold any security on trust for the 
benefit of all lenders and any other parties entitled to benefit 
from the security are common in the Irish lending market.  
However, it is worth noting that under Irish law it is usually 
the receiver appointed by the lender/security agent over the 
secured assets who realises the same on behalf of the secured 
parties.  The Irish security document will usually provide for 
the appointment of a receiver and will usually provide that the 
receiver is the agent of the borrower rather than the lender(s)/
security agent – this is noteworthy as it means that the lender/
security agent is protected against any potential claims arising 
from the actions of the receiver as part of the enforcement.

3.9	 What are the notarisation, registration, stamp duty 
and other fees (whether related to property value or 
otherwise) in relation to security over different types of 
assets?

Subject to certain exceptions set out in the Act, particulars of 
charges created by an Irish company over its assets must be 
registered at the Irish Companies Registration Office (“CRO”) 
in the form prescribed within 21 days of its creation.  This does 
not apply to security over certain financial assets, such as cash 
and shares.  Failure to do so will render the charge void against 
any liquidator or creditor of the company.  A filing fee of €40 
is payable to the CRO in respect of each security registration.  
As mentioned in question 3.5 above, where security comprises a 
fixed charge over book debts, a notification should be made to 
Revenue within 21 days of the creation of the charge.  No fee is 
incurred in respect of such notification. 

Security over real property must be registered at the PRAI and 
security over certain other assets, such as IP, ships and aircraft, 
needs to be registered at applicable registries.  There are no notari-
sation requirements for security documents under Irish law.

See section 6 regarding stamp duty.

3.10	 Do the filing, notification or registration 
requirements in relation to security over different 
types of assets involve a significant amount of time or 
expense?

Generally no, as prescribed forms are provided in most instances 
and filing fees are nominal.  However, the filing requirements 
(for example of the CRO and PRAI) are very prescriptive and 
any errors in the forms can cause delays, extra expense and in 
the worst case may render the security void, necessitate an appli-
cation to court for an order rectifying the particulars or require 
the parties to put new security in place.

3.11	 Are any regulatory or similar consents required 
with respect to the creation of security?

Generally no, assuming the underlying contracts do not require 
any such third-party consents.  See also question 2.4 above 
in relation to regulated entities.  Regulated entities may be 
restricted from creating security over certain assets.

3.12	 If the borrowings to be secured are under a 
revolving credit facility, are there any special priority or 
other concerns?

Generally no, provided the security is properly perfected at the 
time it was granted and the underlying security documents stip-
ulate any repayment under the facility does not serve to extin-
guish the security, which should be expressed to secure all 
amounts owing from time to time.

3.13	 Are there particular documentary or execution 
requirements (notarisation, execution under power of 
attorney, counterparts, deeds)?

In general, Irish law security documents are executed as deeds to 
remove any concerns about the adequacy of the consideration.  
Other guidelines should be considered, such as Law Society of 
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conditions are met, the vendor applies for and obtains a 
CGT Clearance Certificate from Revenue and the vendor 
provides this certificate to the purchaser. 

	 Where security is enforced, tax must be paid by the vendor 
on any gains arising in priority to any secured liability.

6.2	 What tax incentives or other incentives are 
provided preferentially to foreign lenders? What taxes 
apply to foreign lenders with respect to their loans, 
mortgages or other security documents, either for the 
purposes of effectiveness or registration?

There are no tax incentives provided preferentially to foreign 
lenders and no taxes generally apply to their loans, mortgages 
and security documents for the purposes of effectiveness or 
registration.

No Irish stamp duty arises on the origination or novation of a 
loan.  However, in very limited circumstances, stamp duty might 
arise on the acquisition of a loan by way of assignment.

6.3	 Will any income of a foreign lender become taxable 
in your jurisdiction solely because of a loan to, or 
guarantee and/or grant of, security from a company in 
your jurisdiction?

Pursuant to general Irish tax rules, unless otherwise exempt, any 
foreign lender in receipt of Irish source interest income would be 
liable to Irish income tax.  Notwithstanding this, Irish domestic 
tax legislation provides for exemptions from such income tax 
where the lenders are resident in EU Member States or in a terri-
tory that has signed a double taxation agreement with Ireland.  
In addition, an exemption may be available under a double taxa-
tion agreement itself.

Based on current Revenue guidance, a gain arising on the 
disposal by a foreign lender of a loan secured on Irish land or 
buildings may be subject to Irish capital gains tax.  In addition, 
there may be a requirement for the purchaser to withhold tax 
at the rate of 15% on the proceeds (please refer to question 6.1 
above and the discussion there regarding withholding tax on the 
proceeds of enforcing security).  This is a highly technical area 
and, where applicable, specialist advice should be sought.

6.4	 Will there be any other significant costs which 
would be incurred by foreign lenders in the grant of such 
loan/guarantee/security, such as notarial fees, etc.?

No; see question 3.9 above.

6.5	 Are there any adverse consequences for a company 
that is a borrower (such as under thin capitalisation 
principles) if some or all of the lenders are organised 
under the laws of a jurisdiction other than your own? 
Please disregard withholding tax concerns for the 
purposes of this question.

In certain cases, interest paid to a foreign lender which owns 
75% or more of the shares in the relevant Irish borrower could 
be regarded as a distribution and, therefore, would not be tax 
deductible for the borrower.  Notwithstanding this, there 
are various circumstances where these rules are disapplied, 
including where the lender is resident in an EU Member State 
or pursuant to the provisions of a double taxation agreement.

In addition, as part of the implementation of the EU’s Anti-Tax 
Avoidance Directives (“ATAD”), anti-hybrid rules have been 

5.2	 If an agent or trustee is not recognised in your 
jurisdiction, is an alternative mechanism available to 
achieve the effect referred to above, which would allow 
one party to enforce claims on behalf of all the lenders 
so that individual lenders do not need to enforce their 
security separately?

This is not applicable in Ireland.

5.3	 Assume a loan is made to a company organised 
under the laws of your jurisdiction and guaranteed by a 
guarantor organised under the laws of your jurisdiction. 
If such loan is transferred by Lender A to Lender B, are 
there any special requirements necessary to make the 
loan and guarantee enforceable by Lender B?

Secured debts can be assigned, transferred or novated under 
Irish law.  As the security provider must be provided with notice 
of the assignment, it is not unusual for the security provider to 
be a party to the transfer or novation.

62 Withholding, Stamp and Other Taxes; 
Notarial and Other Costs

6.1	 Are there any requirements to deduct or withhold 
tax from (a) interest payable on loans made to domestic 
or foreign lenders, or (b) the proceeds of a claim under a 
guarantee or the proceeds of enforcing security?

(a)	 Interest payable on loans made by domestic or foreign 
lenders

	 A company making a payment of yearly interest from an 
Irish source is required to withhold Irish income tax from 
that interest at a rate of 20%.  

	 For these purposes, yearly interest is taken to be interest 
on a debt, the duration of which is at least one year, or is 
capable of lasting for a year or more.  Interest will have an 
Irish source if it is paid by an Irish company or branch or 
the debt is secured on Irish land or buildings.   

	 Notwithstanding the above, there are extensive exemp-
tions under Irish tax legislation from the obligation to 
withhold tax where interest is paid to domestic or foreign 
lenders such that, in many circumstances, Irish with-
holding tax does not apply (assuming relevant conditions 
are met).  

(b)	 Proceeds of a claim under a guarantee or the proceeds of 
enforcing security

	 From relevant case law in the area, it is not clear as to 
whether a payment made under a guarantee should consti-
tute an interest payment (i.e., the guarantor being deemed 
to step into the shoes of the borrower) or, alternatively, 
whether it should be considered a payment derived from 
a separate and distinct legal obligation.  If the former, the 
analysis at (a) above should apply.  Conversely, if the latter 
applies (such that the payment is not considered interest), 
Irish withholding tax should generally not apply.

	 With regard to the proceeds of enforcing security, to the 
extent that the security being disposed of is Irish lands or 
buildings or shares deriving their value from Irish land or 
buildings, there is a requirement for the purchaser to with-
hold tax at the rate of 15% from the proceeds.  This with-
holding tax can be avoided if (i) the proceeds from the 
sale do not exceed €500,000 (€1 million, in the case of the 
disposal of residential property), or (ii) assuming certain 
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As New York falls within category (c), an application can 
be made to have the New York foreign judgment recognised 
in Ireland.  In order for the judgment to be recognised and 
enforceable in Ireland, the Irish courts will have to be satisfied 
that: (i) the court in which the judgment is made had competent 
jurisdiction; (ii) the judgment is for a definite sum of money; (iii) 
the judgment is final and conclusive; and (iv) it is not contrary to 
public policy in Ireland. 

As regards the Irish courts’ recognition of a judgment of the 
English courts, given the terms of the UK’s departure from the 
EU on 31 December 2020, the position has become less clear.  
The future mutual recognition and enforcement of judgments 
as between Ireland (as a remaining EU Member State) and the 
UK has ended. 

For judgments given in proceedings which began in the UK 
courts by 31 December 2020, Regulation (EU) No. 1215/2012 
(“Brussels I Recast”) will apply and those judgments will, in 
effect, fall within category (a) above and by virtue of Brussels I 
Recast should be treated as a judgment made by a court in Ireland.  
Similarly, it will only be possible for UK judgment creditors to 
continue to use the European Enforcement Order relating to 
uncontested money judgments where an EEO certificate was 
applied for by 31 December 2020.  For judgments obtained in 
English proceedings commenced after 1 January 2021, the recog-
nition and enforcement in Ireland, as within the other remaining 
EU Member States, has become more complicated. 

The UK had applied to join the Lugano Convention in April 
2020; however, its accession was formally blocked by the EU in 
late June 2021.  The UK and EU are signatories to the Hague 
Convention.  Under the Hague Convention, Ireland should, 
subject to certain exceptions, recognise and enforce judgments 
made in the English courts where those judgments were made 
pursuant to an agreement that contains a choice of court provi-
sion granting the English courts exclusive jurisdiction.  The 
protections afforded by the Hague Convention to a UK judg-
ment creditor before the Irish courts are much more limited than 
under Brussels I Recast.  There are also a number of uncertainties 
regarding the protections of UK judgment creditors under the 
Hague Convention, particularly whether the Hague Convention 
applies to contracts entered into before 1 January 2021, when the 
UK rejoined independently of the EU.  Ultimately these uncer-
tainties may not be resolved until such time as applications for 
recognition by English creditors on this basis come before the 
Irish courts for determination. 

For judgments granted by the English courts that do not fall 
within the ambit of Brussels I Recast or the Hague Convention 
(or the Lugano Convention where it has come into force with 
respect to the UK), then the recognition and enforcement 
of judgment of the English courts by the Irish courts will be 
considered in the same way as a judgment of, for example, the 
New York courts and the four criteria for enforcement referred 
to above will apply. 

7.3	 Assuming a company is in payment default under 
a loan agreement or a guarantee agreement and has no 
legal defence to payment, approximately how long would 
it take for a foreign lender to (a) assuming the answer to 
question 7.1 is yes, file a suit against the company in a 
court in your jurisdiction, obtain a judgment, and enforce 
the judgment against the assets of the company, and (b) 
assuming the answer to question 7.2 is yes, enforce a 
foreign judgment in a court in your jurisdiction against 
the assets of the company?

Where the Irish courts have jurisdiction to determine the 
matter, the timing for obtaining a judgment on foot of a debt 
outstanding pursuant to a loan agreement or guarantee will 

introduced into Irish tax legislation.  Broadly speaking, these 
rules are intended to prevent arrangements that exploit differ-
ences in the tax treatment of a financial instrument or an entity 
under the tax laws of two or more jurisdictions to generate a tax 
advantage.  The rules apply to arrangements between associated 
enterprises and to certain “structured arrangements”.  In addi-
tion, the recently enacted Finance Act 2021 implemented into 
Irish law the remaining element of the anti-hybrid rules relating 
to the prevention of reverse hybrid mismatches.  In brief, these 
rules will generally apply where (i) an Irish entity is treated as 
tax transparent under Irish tax law (e.g. an Irish limited part-
nership) while being treated as tax opaque in the territory of a 
“relevant participator” (broadly defined as those participators 
that hold directly or indirectly, along with associated entities, 
rights to at least 50% of the entity’s profits or at least 50% of the 
ownership rights or voting power in the entity), and (ii) some 
or all of the profits or gains of the entity that are attributable to 
the relevant participator are subject to neither Irish nor foreign 
tax.  Depending on the circumstances, various exemptions may 
be applicable.

72 Judicial Enforcement

7.1	 Will the courts in your jurisdiction recognise a 
governing law in a contract that is the law of another 
jurisdiction (a “foreign governing law”)? Will courts in 
your jurisdiction enforce a contract that has a foreign 
governing law?

The Irish courts will, as a general rule, respect and recognise 
the governing law chosen by the parties.  Regulation (EU) No. 
593/2008 (“Rome I”) governs the position with respect to 
contracts relating to civil and commercial matters involving EU 
Member States and provides that, subject to certain limitations, 
a contract will be governed by the law chosen by the parties.  
Under Rome I, Ireland recognises choice of law clauses, regard-
less of whether the applicable law is that of another EU Member 
State or of a “third country” such as the US and now the UK, 
having left the EU.  The choice of law in contract disputes 
falling outside of Rome I will be determined by common law, 
unless there is a specific law or convention which deals with the 
particular contract in question.  The common law recognises 
and enforces the choice of governing law provided for in the 
contract, subject to certain qualifications such as where there 
are public policy issues.  The Irish courts can enforce a contract 
that has a foreign governing law.  However, the party seeking to 
rely on the foreign law will need to prove to the satisfaction of 
the Irish courts what the foreign law is.  Generally speaking, the 
Irish courts will not research the foreign law.

7.2	 Will the courts in your jurisdiction recognise and 
enforce a judgment given against a company in New 
York courts or English courts (a “foreign judgment”) 
without re-examination of the merits of the case?

Yes, where certain criteria are met.  The recognition and enforce-
ment of foreign judgments in Ireland is determined by interna-
tional conventions and treaties.  Foreign judgments fall broadly 
within one of three categories, being: (a) judgments from courts 
of EU Member States; (b) judgments from countries which are 
party to the Lugano and/or Hague Conventions; and (c) judg-
ments from all other countries to which (a) and (b) do not apply.  
Irrespective of which category of jurisdiction a judgment falls 
within, an application can be made to the Irish courts to have 
the foreign judgment recognised in Ireland without having to 
re-litigate the facts of the case.
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an application is made to have the foreign judgment declared 
enforceable in Ireland.  It may take one to two months to have 
the foreign judgment declared enforceable, following which it 
can be enforced against a company as set out above.  In rela-
tion to judgments from non-EU and non-Lugano Convention 
member countries, which now includes the UK with respect 
to any judgment proceedings not issued before the UK courts 
on or before 31 December 2020, an application can be made 
to have the foreign judgment recognised in Ireland.  However, 
unlike a judgment from a country which is a party to the Lugano 
Convention, the application to have the judgment recognised 
is made on notice to the judgment debtor, which brings with it 
practical issues such as serving the proceedings.  Furthermore, 
the judgment debtor, being on notice of the application, may 
attend and oppose the application to have the judgment recog-
nised.  Therefore, whilst the application may get a first return 
date within one to three months from the date of issuing 
proceedings, the application may not proceed on the first return 
date if it is opposed, as the judgment debtor will be given the 
opportunity to challenge the application, and the foreign judg-
ment holder could be significantly delayed in having the judg-
ment recognised, depending on the extent of the challenge.  
Once the judgment has been declared enforceable or is recog-
nised by the Irish courts, it can be enforced as set out above. 

7.4	 With respect to enforcing collateral security, are 
there any significant restrictions which may impact 
the timing and value of enforcement, such as (a) a 
requirement for a public auction, or (b) regulatory 
consents?

The circumstances in which a lender can enforce its secu-
rity under Irish law are largely dependent on the type of secu-
rity the creditor holds and the terms of the underlying security 
documents.  The most common method of enforcement by the 
holder of a legal fixed or floating charge over the assets of a 
corporate debtor is by way of the appointment of a receiver.  The 
appointment of a receiver, or receiver and manager, is a reason-
ably straightforward process.  The appointment can be effected 
by way of a deed or instrument of appointment between the 
secured creditor and receiver at any time after the enforcement 
powers have become enforceable under the terms of the collat-
eral security and at law.  S.439 of the Act provides that in selling 
property of a company, a receiver must exercise all reasonable 
care to obtain the best price reasonably obtainable for the prop-
erty as at the time of sale.  This may involve recourse to expert 
opinions and valuations of company property which, depending 
on the circumstances, could lead to a recommendation that a 
public auction is necessary in order to achieve the best available 
price for the respective property.  This would have a consequent 
effect on the timing of any enforcement.  The timing of enforce-
ment could also be impacted by the appointment of an examiner 
(see question 7.6 below).

Where the collateral security held is in the form of a pledge, 
lien or equitable/possessory security, the creditor’s entitlement 
is to possession only of the asset until the obligations for which 
the asset are held are discharged.  If the holder of equitable secu-
rity wishes to be able to force the sale of the asset to pay down its 
debt, an application has to be brought to court to have the secu-
rity converted to legal security and then often an order of the 
court for the sale of the asset is also required.  These applications 
can take up to two to three years to complete. 

While not necessarily resulting in a significant restriction 
impacting on the timing and value of enforcement, collateral 
security holders of certain asset classes may be impacted by any 

firstly depend on the monetary amount for which the cred-
itor is seeking judgment, as the court system is divided into a 
number of courts, with each having different monetary juris-
diction.  Each of the courts also has its own distinct rules but 
each has a special procedure available to creditors to recover a 
debt or liquidated amount.  Furthermore, obtaining judgment 
will depend on whether the debtor enters an appearance to the 
proceedings or not.  In broad terms, where debt proceedings are 
brought against a company for a debt owing to a foreign lender 
of over €75,000 and the company does not enter an appear-
ance to the proceedings, judgment may be obtained within six 
to nine months of the proceedings issuing.  However, there 
is a Commercial division of the High Court in Ireland which 
can fast-track commercial cases.  Upon proceedings issuing, an 
application can be made to the Commercial Court for a case to 
be heard by it and, if a case is transferred to the Commercial 
Court list, this will likely significantly reduce the time within 
which judgment would be obtained.  There is no automatic 
entitlement for a case to be heard in the Commercial Court.  
Commercial disputes, where the value of the claim is more than 
€1 million and where there has not been undue delay in applying 
to have the case heard, are the types of cases that are admitted 
to be heard by the Commercial Court.

There are a number of options with respect to post-judgment 
enforcement or execution.  If a debtor company owns immove-
able property/real estate, a foreign lender can register the recog-
nised judgment as a judgment mortgage over any real estate 
owned by the Irish company in Ireland.  This will entitle the 
foreign creditor, as the judgment mortgagee, to the proceeds of 
sale after all prior encumbrances on the real estate have been 
discharged.  In relation to moveable property, an enforcement 
order can be obtained, pursuant to which assets of the company 
may be seized.  A foreign creditor with a recognised judgment 
can also make an application to court for the appointment of a 
receiver by way of equitable execution.  Where a court finds it 
just and convenient to do so, it can order the appointment of an 
equitable receiver over the assets held or income to be received 
by the debtor company to pay down the debts owing to the 
foreign creditor via the equitable receiver.  If it is believed that 
the Irish company is insolvent, a foreign lender who has obtained 
judgment for more than €10,000 (this minimum amount has 
been temporarily increased to €50,000 with respect to one or 
more in aggregate creditors as part of the COVID-19 emer-
gency measures which have been extended until April 2022) can 
issue a statutory demand to the debtor company calling on it to 
discharge the amount due pursuant to the judgment within 21 
days.  Where that 21-day statutory demand is not met, there is 
a presumption that the debtor company is insolvent and a peti-
tion can be brought by the foreign creditor to have the company 
wound up by the Irish courts and have all assets liquidated to 
attempt to satisfy all creditors of the Irish company.  It may take 
two to three months following the expiry of the 21-day demand 
letter for a liquidator to be appointed over the Irish company.

In terms of the time period for enforcing a foreign judgment, 
as noted in answer to question 7.2 above, that will depend on the 
jurisdiction in which the judgment has been obtained.  Where 
the judgment has been given in an EU Member State, Brussels I 
Recast applies and the judgment against the Irish company is 
essentially enforceable as if it were a judgment made by an Irish 
court, meaning that the enforcement procedures, as described 
above, can be invoked.

In relation to judgments made by courts of non-EU Member 
States, an application has to be made to the Irish courts before 
the judgment can be enforceable.  Where the judgment has 
been given in a state which is a party to the Lugano Convention 
(being EU Member States, Iceland, Norway, and Switzerland), 
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companies which satisfy two or more of the following require-
ments in a single financial year: (i) turnover not exceeding €12 
million; (ii) balance sheet total not exceeding €6 million; and (iii) 
average number of employees not exceeding 50.

The SCARP involves the appointed insolvency practitioner, 
called the process advisor, producing a rescue plan for the 
company which may provide for a writing-down of the compa-
ny’s debt and/or a cross-class cram down.  Whilst such a rescue 
plan is prepared, it is possible for eligible companies to obtain 
a temporary moratorium on proceedings from creditors or to 
restrain further proceedings against the eligible company for 
a certain period.  There is no automatic stay on enforcement 
action; the designated process advisor must apply to the court 
for a protection order and the relevant court must deem such an 
order necessary for the survival of the company. 

In addition to the above, there are certain other laws and 
codes that apply in the context of lending to natural persons 
and/or small- or medium-sized enterprises (“SMEs”) (and the 
enforcement of such loans), many of which must be adhered to 
by foreign lenders lending into Ireland.

7.7	 Will the courts in your jurisdiction recognise and 
enforce an arbitral award given against the company 
without re-examination of the merits?

Yes, subject to certain conditions being satisfied.  Ireland rati-
fied the New York Arbitration Convention under s.24 of the 
Arbitration Act 2010.  The Arbitration Convention provides for 
the recognition and enforcement of domestic and international 
arbitral awards.  Pursuant to s.23 of the Arbitration Act 2010, an 
award made by an arbitral tribunal under an arbitration agree-
ment shall be enforceable in this jurisdiction either by action or 
leave of the Irish High Court.  For enforcement of foreign arbi-
tral awards, the award must be in writing and be signed by the 
arbitrator or arbitrators.  In arbitral proceedings with more than 
one arbitrator, the signatures of the majority of the tribunal will 
suffice, so long as the reason for any omitted signature is set out.  
The award should also state its date and the place of arbitration.

82 Bankruptcy Proceedings

8.1	 How does a bankruptcy proceeding in respect of 
a company affect the ability of a lender to enforce its 
rights as a secured party over the collateral security?

In Ireland, bankruptcy proceedings in respect of a company are 
called liquidations.  The capacity of a lender to enforce its rights 
as a secured party over collateral security is not affected by liqui-
dation proceedings being entered into by a company.  Should 
the enforcement of collateral security fail to discharge the total 
debt owed to the lender, the balance may be an unsecured claim 
of the secured party in the liquidation process.  However, the 
rights of a secured lender will be affected where the company 
has entered examinership proceedings, as discussed in answer 
to question 7.6.

8.2	 Are there any preference periods, clawback rights 
or other preferential creditors’ rights (e.g., tax debts, 
employees’ claims) with respect to the security?

Yes.  Pursuant to s.597 of the Act, a floating charge will be 
invalidated where it has been created within 12 months of 
the company entering into insolvency proceedings unless it 
is proven that the company was solvent immediately after the 

specific regime applicable to those assets.  As an example, Ireland 
had adopted Alternative A of Article XI of the Aircraft Protocol of 
the Cape Town Convention on International Interests in Mobile 
Equipment.  The regime creates an aircraft-specific international 
framework for the formation, registration (through an interna-
tional registry), protection and enforcement of certain interna-
tional interests in airframes, aircraft engines and helicopters.

7.5	 Do restrictions apply to foreign lenders in the event 
of (a) filing suit against a company in your jurisdiction, or 
(b) foreclosure on collateral security?

No.  Foreign lenders are subject to the same statutory limita-
tion periods within which a claim must be brought and the same 
rules of court as those imposed on Irish lenders seeking to file 
suit against a company and enforce security through the courts. 

7.6	 Do the bankruptcy, reorganisation or similar laws in 
your jurisdiction provide for any kind of moratorium on 
enforcement of lender claims? If so, does the moratorium 
apply to the enforcement of collateral security?

Yes.  Irish companies may enter examinership, which is a 
court-enforced moratorium on creditor action which allows 
a certain period during which a company can be restructured.  
This process almost always results in creditor balances being 
reduced, while assets of the company are protected, investment is 
obtained and the company can continue to trade.  The examiner 
is typically appointed for 100 days or thereabouts (this protection 
period has been temporarily increased to 150 days as part of the 
COVID-19 emergency measures currently proposed to run until 
April 2022), during which time the lender will not be permitted 
to take any enforcement action against the debtor company, 
save in respect of a security financial collateral arrangement as 
defined in the Financial Collateral Arrangement Regulations.  
Pursuant to the recast EU Insolvency Regulations, this mora-
torium is also ineffective in relation to rights in rem of creditors 
or third parties by way of security in assets situated outside of 
Ireland and does not affect the right of creditors to exercise their 
right of set-off against the claims of a debtor.  A lender’s rights 
against a guarantor of the debtor company are also preserved if 
the lender complies with certain strict requirements. 

There is another statutory corporate restructuring process in 
Ireland, being a scheme of arrangement under Part 9 of the Act.  
A scheme of arrangement in Ireland is similar to a scheme of 
arrangement in England and Wales.  Although there is no auto-
matic stay on enforcement action, an application can be made to 
court (almost always by the debtor company that is proposing 
the restructure) for a stay on court proceedings issuing as part of 
the scheme of arrangement process.  An order of the Irish court 
made in these circumstances could temporarily prevent certain 
secured creditor enforcement action by way of court proceed-
ings.  However, a secured creditor would not be prevented from 
enforcement of its collateral security by way of appointment of a 
receiver (see question 7.4 above).  

Small and micro companies, as defined in the Act, may also avail 
of the Small Company Administrative Rescue Process (commonly 
referred to as “SCARP”) as established by the Companies 
(Rescue Process for Small and Micro Companies) Act 2021.  The 
SCARP takes heavy influence from the examinership process; 
however, it is primarily conducted as an administrative process 
which seeks to bypass the courts to the greatest extent possible.  
The SCARP was enacted with the aim of offering a cost-effi-
cient method of restructuring for small and micro companies, i.e., 
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9.2	 Is a party’s waiver of sovereign immunity legally 
binding and enforceable under the laws of your 
jurisdiction?

Yes, Ireland accepts the recognised principles of international 
law as the rule of conduct in its relations with other countries 
and accordingly, in principle, an Irish court will recognise a 
party’s waiver of sovereign immunity.

102 Licensing

10.1	 What are the licensing and other eligibility 
requirements in your jurisdiction for lenders to 
a company in your jurisdiction, if any? Are these 
licensing and eligibility requirements different for a 
“foreign” lender (i.e. a lender that is not located in your 
jurisdiction)? In connection with any such requirements, 
is a distinction made under the laws of your jurisdiction 
between a lender that is a bank versus a lender that 
is a non-bank? If there are such requirements in your 
jurisdiction, what are the consequences for a lender that 
has not satisfied such requirements but has nonetheless 
made a loan to a company in your jurisdiction? What are 
the licensing and other eligibility requirements in your 
jurisdiction for an agent under a syndicated facility for 
lenders to a company in your jurisdiction?

Until recently, commercial lending was not a regulated activity 
in Ireland and, unless the lender was a bank, there was gener-
ally no requirement to obtain a licence.  However, the regula-
tory regime in Ireland has been the subject of significant debate 
in recent years leading, most recently, to the enactment of the 
Consumer Protection (Regulation of Credit Servicing) Act 2018 
(the “2018 Act”).  While not imposing any additional licensing 
requirements, the 2018 Act does require unregulated entities 
(other than securitisation special purpose vehicles which are 
exempt) that hold legal title to loans to Irish consumers or SMEs 
and/or control the overall strategy or key decisions relating to 
such loans to be authorised and regulated by the CBI.  

In addition, lenders may also be subject to various other 
reporting and regulatory requirements, such as:
■	 the Credit Reporting Act 2013, which requires that lenders 

– both regulated and unregulated – collect and report to 
the CBI certain information relating to credit advanced 
to non-consumer borrowers, which includes companies, 
limited liability partnerships, etc.; and

■	 lenders are typically required to comply with the CBI 
statistical reporting requirements.

Lenders (including unregulated lenders) providing certain 
services, which are already obliged to comply with Irish anti-
money laundering and counter-terrorist financing obligations 
even though they are not authorised or licensed by the CBI, are 
required – unless they qualify for an exemption – to register 
with the CBI by virtue of new legislation passed to transpose the 
Fourth Anti-Money Laundering Directive into Irish law.

In addition, many lenders may find that they fall within the 
scope of regulation by virtue of other activities carried out by 
them; for example, taking deposits.  Any lender in Ireland which 
provides banking services, which includes the taking of deposits, 
is required, on application to the CBI, to obtain a licence from 
the European Central Bank.  Carrying on a banking business in 
Ireland without a licence is a criminal offence.  Banks licensed 
in another EU Member State may also be required to passport 
into Ireland in order to carry on a lending activity in Ireland that 
would otherwise be unregulated. 

creation of the charge.  This period will be extended to two 
years where the floating charge has been created in favour of a 
connected person. 

The Act also provides for certain clawback rights where a 
fraudulent or unfair transfer of company property has occurred.  
For example, pursuant to s.604 of the Act, any transfer of 
company property to a creditor will be invalidated where such 
transfer was made with the dominant intention of securing a 
preference over other creditors in the company and was made 
within six months of the insolvency of the company (the period 
will be extended to two years where the transfer was made to a 
connected person). 

With regard to preferential creditors, the expenses relating to 
an examinership or liquidation, together with certain taxes, rates 
and employee claims have priority over floating charge security 
holders.  The Companies (Accounting) Act 2017 has clarified 
that security created as a floating charge cannot be converted 
to a fixed charge such that the floating charge holder can claim 
priority ahead of the preferential creditors. 

8.3	 Are there any entities that are excluded from 
bankruptcy proceedings and, if so, what is the applicable 
legislation?

The Irish courts have jurisdiction to place the following into 
liquidation proceedings under Irish company law: Irish regis-
tered companies; entities to which the recast EU Insolvency 
Regulation applies and whose centre of main interests or estab-
lishment is in Ireland; foreign-registered companies with suffi-
cient connection to Ireland; and certain types of investment 
vehicles such as Irish Collective Asset-management Vehicles.  
While not excluded from liquidation proceedings per se, the Irish 
insolvency regime has been tailored in certain sectors such as 
insurance, banking, credit institutions and investment services.  
Specific provisions relating to the insolvency of businesses in 
these sectors are contained in the Act, related EU regulations 
and in sectoral-specific regulatory conventions or regimes.  The 
objective of these modified sectoral regimes is primarily to 
prevent, as opposed to necessarily exclude, insolvencies because 
of the systemic or societal impact that could result.

8.4	 Are there any processes other than court 
proceedings that are available to a creditor to seize the 
assets of a company in an enforcement?

Secured creditors may exercise set-off rights and appoint 
receivers without recourse to court proceedings.  Unsecured 
creditors cannot seize secured assets of a company without a 
court order authorising them to do so.  However, unsecured 
creditors may be able to repossess goods/assets which have not 
been paid for in full by the debtor company where the goods/
assets supplied are subject to a valid retention of title clause in 
the supply documentation.

92 Jurisdiction and Waiver of Immunity

9.1	 Is a party’s submission to a foreign jurisdiction 
legally binding and enforceable under the laws of your 
jurisdiction?

Generally speaking, yes. 
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between the eIDAS Regulation and the 2000 Act, the provisions 
of the eIDAS Regulation will prevail.  However, where the 2000 
Act and the eIDAS Regulation provide for separate (rather than 
conflicting requirements), both must be complied with. 

The eIDAS Regulation defines three key types of e-signatures:
■	 Electronic signature: meaning data in electronic form 

which is attached to or logically associated with other data 
in electronic form and which is used by the signatory to 
sign (for example, .jpeg images or a typed signature).

■	 Advanced electronic signature: meaning a signature that 
meets the following requirements:
(a)	 it is uniquely linked to the signatory;
(b)	 it is capable of identifying the signatory; 
(c)	 it is created using electronic signature creation data 

that the signatory can use under his/her sole control; 
and 

(d)	 it is linked to the data signed in such a way that any 
later change in the data is detectable.

■	 Qualified electronic signature: meaning an advanced elec-
tronic signature that is created by a qualified electronic 
signature creation device and which is based on a qualified 
certificate for electronic signatures.

The 2000 Act simply provides for “electronic signatures” and 
“advanced electronic signatures” and has not been updated to 
replicate the three-tier electronic signature framework introduced 
by the eIDAS Regulation.  While comparable, they are not direct 
equivalents to those specified under the eIDAS Regulation. 

The formalities for the execution of a deed in Ireland are set 
out in s.64(2) of the Land and Conveyancing Law Reform Act 
2009 (as amended).  In the case of an Irish registered company, 
a deed must be executed under the company’s common seal.  
Unless the company’s constitution provides otherwise, any 
document to which the common seal is affixed must be signed 
by a director and countersigned by the company secretary, a 
second director or another person appointed by the directors 
for that purpose. 

Accordingly, regarding the execution of documents which 
require signatures to be witnessed, where a signatory uses an 
electronic signature (e.g. an individual executing a deed on his/
her own behalf, or an attorney executing a deed on behalf of a 
body corporate), the witnessing requirement is met where either:
■	 the witness is physically present when the signatory applies 

his/her electronic signature, and the witness then applies 
his/her electronic signature underneath as witness; or 

■	 the witness is physically present when the signatory applies 
his/her electronic signature, but does not have his/her own 
electronic signature, and therefore prints the electronically 
signed document and witnesses using a wet-ink signature.

In addition, documents executed by an Irish company which 
must be witnessed may be executed by way of e-signature.  An 
advanced electronic signature based on a qualifying certificate (as 
defined in the 2000 Act) or a qualifying electronic signature (as 
defined in the eIDAS Regulation) are both effective in this regard. 

Importantly, where documents require execution by an 
Irish company under its common seal, the 2000 Act does not 
provide for the electronic equivalent of a company seal.  In light 
of current restrictions, Irish companies, as a practical alterna-
tive, have begun to execute deeds by way of a power of attorney.  
A power of attorney does not need to be executed under the 
common seal of a company.  The power of attorney permits one 
or more individuals, usually a director or secretary, to execute 
deeds on the company’s behalf.  The attorney then executes the 
document (using his/her electronic signature where appropriate) 
without any requirement for the company seal to be affixed (but 
his/her signature must be witnessed if the document is a deed 
as outlined above).

There are no specific licensing requirements that apply to a 
security agent under a syndicated facility.  However, such an 
agent would be subject to regulation if it carries on any regulated 
activities; for example, accepting deposits.  Any person or entity 
carrying on the business of a trustee of a trust or a “Company 
Service Provider” (as defined in the Criminal Justice (Money 
Laundering and Terrorist Financing) Act 2010 (as amended)) 
may be required to obtain an authorisation to do so from the 
CBI (if it is a subsidiary of a credit or financial institution) or the 
Minister for Justice and Equality (in all other cases).  

As regards the position of a foreign lender, if lending to 
persons in Ireland, they would generally be subject to the same 
conduct of business rules as an Irish lender, and are also required 
to hold the appropriate licence/authorisation if carrying on a 
regulated activity (albeit their regulatory status in their home 
country may have a bearing on the latter, e.g., passporting rights 
if carrying on passportable activities).

112 LIBOR Replacement

11.1	 Please provide a short summary of any regulatory 
rules and market practice in your jurisdiction with 
respect to transitioning loans from LIBOR pricing.

There are no specific regulatory rules relating to the transition 
away from LIBOR pricing and arrangements are a matter for 
contractual agreement between lender and borrower.  Lenders 
are adopting Loan Market Association models in many cases 
but more simplified approaches are also prevalent, particularly 
where the loan in question only has a short period to maturity. 

122 Other Matters

12.1	 How has COVID-19 impacted document execution 
and delivery requirements and mechanics in your 
jurisdiction during 2021 (including in respect of notary 
requirements and delivery of original documents)? Do 
you anticipate any changes in document execution and 
delivery requirements and mechanics implemented 
during 2020/2021 due to COVID-19 to continue into 2022 
and beyond?

Following the outbreak of COVID-19 and the consequen-
tial restrictions which have been put in place on travel and 
“in-person” meetings, there has been a substantial increase in 
the use of e-signatures in Ireland and we expect this to continue 
even as pandemic-related restrictions ease.  Many documents are 
capable of being executed using an e-signature, provided that 
appropriate execution formalities are fulfilled and there are no 
constraints on the use of e-signatures in the relevant document 
in question. 

The use of e-signatures in Ireland is governed by both 
domestic and EU legislation; namely:
■	 the Electronic Commerce Act 2000 (the “2000 Act”); and 
■	 the Regulation (EU) No. 910/2014 on electronic identifi-

cation and trust services for electronic transactions in the 
internal market (the “eIDAS Regulation”). 

The 2000 Act provides that, subject to certain exceptions, an 
e-signature shall not be denied legal effect, validity or enforce-
ability because it is electronic.  The eIDAS Regulation also 
gives effect to the use of e-signatures and creates a system of 
mutual recognition of e-signatures throughout the EU in order 
to facilitate cross-border transactions.  The eIDAS Regulation 
came into force on 1 July 2016 and has direct effect throughout 
the EU since that date.  Importantly, where there is a conflict 
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originals to follow in due course when it is practicable to do so.  
In this regard, parties should ensure that they comply with guid-
ance on the “virtual” execution of documents issued by the Law 
Society of Ireland. 

It is anticipated that the use of e-signatures will continue to 
be prevalent in 2022.

12.2	 Are there any other material considerations 
which should be taken into account by lenders when 
participating in financings in your jurisdiction?

Notwithstanding the measures referred to at question 10.1 
above, the regulatory regime in Ireland relating to lending 
largely focuses on lending to natural persons and SMEs at 
present and there is various legislation, regulations and codes of 
which lenders would need to be cognisant if originating loans to 
such persons or to SMEs (or acquiring loans originated to such 
persons or to SMEs).

Under Irish law, counterparty consent is required to a party 
using an electronic signature.  This consent may be implied; 
however, best practice is to obtain the express consent of the 
counterparty where possible. 

It should be noted that despite the increase in the use of e-sig-
natures, there are still circumstances where they are not sufficient.  
Certain documents, such as documents transferring or creating 
interests in real property, cannot be executed using an electronic 
signature and, for those, a wet-ink signature is still required. 

Registries, including the CRO and the PRAI, require certain 
filings to be delivered as wet-ink originals.  Furthermore, 
where a document is required to apostilled for use abroad, the 
Department of Foreign Affairs still requires a wet-ink signa-
ture in order for an apostille to be affixed.  A notary public will 
generally still require a wet-ink original signature to be applied 
in their presence also.

Documents are usually circulated electronically for closing 
(regardless of whether documents are executed electronically, 
or comprise scanned copies of wet-ink documents) with the 
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