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 INVESTMENT FIRMS QUARTERLY LEGAL AND 

REGULATORY UPDATE 

 

Markets in Financial Instruments Directive (“MiFID”) 

 

(i) ESMA publishes Q&A on contracts for difference and other speculative products 

 

On 25 July 2016, the European Securities and Markets Authority (“ESMA”) published an 

updated questions and answers document (the “Q&A”) on the application of MiFID to the 

marketing and sale of financial contracts for difference (“CFDs”) and other speculative 

products to retail clients. 

 

The Q&A includes nine new questions and answers, which address the following topics: 

 

 The information provided to clients and potential clients about how CFDs and other 

speculative products work and the risks involved, including marketing 

communications; 

 

 The assessment of appropriateness when offering CFDs or other speculative products 

to retail investors; and 

 

 Factors for national competent authorities (“NCAs”) to take into account when 

considering commercial arrangements between two authorised firms that result in the 

offer of CFDs or other speculative products to retail clients. 

 

The purpose of the Q&A is to promote common supervisory approaches and practices in 

the application of MiFID and its implementing measures to key aspects that are relevant 

when CFDs and other speculative products are sold to retail clients by providing responses 

to questions identified by NCAs in relation to practical aspects of the day-to-day 

supervision of firms involved in offering these products. 

 

A copy of the Q&A is available at the following link: 

 

https://www.esma.europa.eu/sites/default/files/library/2016-

1165_qa_on_cfds_and_other_speculative_products_mifid.pdf 

 

ESMA also published a warning about the sale of CFDs, binary options and other 

speculative products to retail investors who are unaware of the risks associated with such 

products which can be found at the following link: 

 

https://www.esma.europa.eu/press-news/esma-news/esma-issues-warning-sale-

speculative-products-retail-investors 

 

https://www.esma.europa.eu/sites/default/files/library/2016-1165_qa_on_cfds_and_other_speculative_products_mifid.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-1165_qa_on_cfds_and_other_speculative_products_mifid.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-1166_warning_on_cfds_binary_options_and_other_speculative_products.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-issues-warning-sale-speculative-products-retail-investors
https://www.esma.europa.eu/press-news/esma-news/esma-issues-warning-sale-speculative-products-retail-investors
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Markets in Financial Instruments Directive II (“MiFID II”) 

 

(i) ESMA publishes Discussion Paper on Mandatory Trade Execution Obligations for 

OTC Derivatives under MiFIR 

 

On 20 September 2016, ESMA published a discussion paper (the “Discussion Paper”) on 

the trading obligations for derivatives under the Markets in Financial Instruments 

Regulation (Regulation (EU) 600/2014) (“MiFIR”). Under MiFIR certain derivatives will be 

required to be concluded on a regulated market, multilateral trading facility, organised 

trading facility or a trading venue in a third country that is declared equivalent under MiFIR 

(the “Trading Obligation”). 

 

MiFIR restricts the Trading Obligation to apply only to classes of derivatives that are: (i) 

admitted to trading or traded on at least one trading venue (the Trading Venue Test); and 

(ii) sufficiently liquid and have sufficient third-party buying and selling interest (the Liquidity 

Test). 

 

The Discussion Paper is seeking feedback from stakeholders on the options put forward by 

ESMA on how to calibrate the Trading Obligation. The Trading Obligation is closely linked 

to the clearing obligation provided for in the European Markets Infrastructure Regulation 

(Regulation (EU) 648/2012) (“EMIR”); once a class of derivatives needs to be centrally 

cleared under EMIR, ESMA must then determine whether these derivatives should be 

subject to the Trading Obligation.  

 

Comments on the Discussion Paper must be submitted to ESMA by 21 November 2016. 

ESMA expects to publish a further consultation paper in the first quarter of 2017, and to 

submit draft technical standards to the European Commission in mid-2017. 

 

The Discussion Paper is available at this link: 

 

 https://www.esma.europa.eu/sites/default/files/library/2016-

1389_dp_trading_obligation_for_derivatives_mifir.pdf 

 

(ii) European Commission publishes updated table showing the state of play of 

technical standards under MiFID II  

 

On 14 September 2016, the European Commission published an updated table (the 

“Table”) showing the state of play of technical standards under MiFID I, MiFID II and 

MiFIR. Several of the technical standards are awaiting finalisation or a corrigendum before 

being published in the Official Journal of the EU. 

 

The Table is available at this link: 

 

 http://ec.europa.eu/finance/securities/docs/isd/mifid/its-rts-overview-table_en.pdf 

 

 

 

 

https://www.esma.europa.eu/sites/default/files/library/2016-1389_dp_trading_obligation_for_derivatives_mifir.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-1389_dp_trading_obligation_for_derivatives_mifir.pdf
http://ec.europa.eu/finance/securities/docs/isd/mifid/its-rts-overview-table_en.pdf
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(iii) European Commission adopts MiFID II Delegated Regulations 

 

On 14 July 2016, the European Commission adopted several delegated regulations to 

supplement MiIFID II and MiFIR, respectively (the “Delegated Regulations”). 

 

The Delegated Regulations adopted by the European Commission include the following: 

  

 Exchange of information between competent authorities (which specifies the 

information to be exchanged between regulators for these activities, and covers 

information requests with respect to investment firms, credit institutions and also 

natural or legal persons); 

 

 Requirements for authorisation (which sets out the authorisation requirements for 

MiFID firms); 

 

 Tick size (which details the tick size regimes for shares, deposit receipts, exchange-

traded funds, certificates and other similar financial instruments); 

 

 Data standards for financial instrument reference data for the purpose of transaction 

reporting (which specifies the data standards and formats for the reference data to be 

provided, and includes a table of details to be reported in the annex accompanying the 

regulation); 

 

 Information for registration of third-country firms (which specifies the information 

necessary for third-country firm registrations (including full name, contact details, 

website and details on the investment services and or activities to be performed)); 

 

 Organisational requirements of trading venues; (specifies the organisational 

requirements for regulated markets, multilateral trading facilities and organised trading 

facilities that enable algorithmic trading through their systems); 

 

 Transparency obligations in respect of trading venues and investment firms with 

respect to shares, depository receipts, exchange-traded funds, certificates and other 

similar instruments (which sets out pre and post trade requirements for equity 

instruments); and 

 

 Transparency obligations in respect of bonds, structured finance products, emissions 

allowances and derivatives (which sets out pre- and post-trade transparency 

requirements for non-equity instruments). 

 

If neither the Council of the EU or the European Parliament objects, the Delegated 

Regulations will enter into force 20 days after their publication in the Official Journal of the 

EU and will apply from 3 January 2018. 
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(iv) Public Consultation on national discretions in MiFID II incorporating elements of the 

Insurance Distribution Directive (“IDD”) 

 

On 6 July 2016, the Department of Finance published its Public Consultation on 

Transposition of MiFID II (the “Consultation”). The Consultation, invited all interested 

parties to make submissions based on national discretions on various aspects of MiFID II 

and the IDD.  

 

The Consultation closed on 21 September 2016. The views expressed in this consultation 

process will be considered by the Minister for Finance and his officials in the context of the 

transposition of MiFID 2 - and to an extent the IDD - into Irish law. In total there were nine 

questions contained in the Consultation. The questions related to the following topics:  

 

 The exemption from MiFID for certain fund administrators and retail investment 

intermediaries;  

 

 The requirement to maintain the requirement that all investment firms be covered by 

the investor compensation scheme;  

 

 The requirements relating to conflicts of interest;  

 

 The rules relating to client order handling;  

 

 Whether third country firms should be required to establish a branch when providing 

investment services to retail clients;  

 

 Whether investment firms should be allowed to impose higher fees in respect of 

cancelled orders; 

 

 The designation of the Central Bank as the competent authority for MiIFD II; 

 

 Sanctions for breaches of the MiFID rules; and  

 

 Any other issues relating to the transposition of MiIFD II which have not been 

addressed in the Consultation.  

 

Please see link below for a copy of the Consultation;  

 

http://www.finance.gov.ie/sites/default/files/MiFID%202%20Public%20Consultation%20Pap

er%20final.pdf  

 

Capital Requirements Directive (“CRD IV”) 

 

(i) European Commission issues call for advice to the EBA on the prudential 

requirements applicable to investment firms 

 

On 6 July 2016, the European Banking Authority (“EBA”) published a call for advice dated 

13 June 2016 that it received from the European Commission relating to the prudential 

http://www.finance.gov.ie/sites/default/files/MiFID%202%20Public%20Consultation%20Paper%20final.pdf
http://www.finance.gov.ie/sites/default/files/MiFID%202%20Public%20Consultation%20Paper%20final.pdf


 

Dillon Eustace |  6 

 

requirements applicable to investment firms under the Capital Requirements Regulation 

(Regulation 575/2013) (“CRR”) and CRD IV (the “Call for Advice”). 

 

The EBA provided a report to the European Commission on this matter in December 2015 

and the European Commission has requested that the EBA provide further technical advice 

on some of the high level recommendations set out in the December 2015 report. The 

European Commission has asked the EBA to provide advice on the following: 

 

 The criteria and thresholds for each of the three proposed classes of investment firm 

(i.e. (a) systematic “bank-like” firms; (b) a middle category for the majority of firms that 

are note systematic but do pose risks and therefore should be subject to a less 

complex prudential regime; and (c) small firms which are not interconnected and 

which should be subject to a very simple regime to cater for wind-down; 

 

 The design and calibration of all relevant aspects of a new prudential regime for the 

three proposed classes of investment firm. This is to include advice on whether class 

one investment firms should be subject to the same rules as banks, and whether the 

new regime could be adapted to be suitable for specialised commodity derivatives 

firms; 

 

 The application of the CRD IV remuneration requirements to the different proposed 

classes of investment firm, and whether the proposed new classes would affect the 

applicability of the CRD IV corporate governance rules; and 

 

 Any other issues or inconsistencies that EU competent authorities may have identified 

in implementing the rules relating to investment firms. The EBA is to suggest how to 

rectify any issues identified and how to clarify terminology used. 

 

In preparing the advice, the EBA shall consult with ESMA, as it did with the December 

2015 report.  

 

A copy of the Call for Advice is available at the following link: 

 

https://www.eba.europa.eu/documents/10180/1321242/CfA+Investment+firms.pdf/9d8f89a

b-720a-4ebf-8db7-6e5ebcddbd07 

 

On 15 July 2016, the EBA launched a data collection aimed at supporting the response to 

the Call for Advice. For the purpose of this data collection, the EBA published templates 

and instructions which are addressed to MiFID investment firms and to UCITS/AIFMD firms 

that conduct MiFID activities or services. The templates should be filled in and submitted to 

the respective national competent authorities (“NCAs”) by 7 October 2016. 

 

Copies of the templates and instructions published by the EBA may be accessed via the 

following link: 

 

http://www.eba.europa.eu/-/eba-launches-data-collection-to-support-the-new-prudential-

framework-for-investment-firms 

 

https://www.eba.europa.eu/documents/10180/1321242/CfA+Investment+firms.pdf/9d8f89ab-720a-4ebf-8db7-6e5ebcddbd07
https://www.eba.europa.eu/documents/10180/1321242/CfA+Investment+firms.pdf/9d8f89ab-720a-4ebf-8db7-6e5ebcddbd07
http://www.eba.europa.eu/-/eba-launches-data-collection-to-support-the-new-prudential-framework-for-investment-firms
http://www.eba.europa.eu/-/eba-launches-data-collection-to-support-the-new-prudential-framework-for-investment-firms
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(ii) European Commission outlines topics for forthcoming CRD IV review and indicates 

further proposals are likely in second half of 2018 

 

On 7 July 2016, the European Commission's expert group on banking, payments and 

insurance published the minutes of a meeting held on 26 April 2016 on bank regulation and 

supervision (the “Meeting”) during which the expert group discussed the preparations for 

the European Commission's forthcoming review of, and proposed amendments to, the 

CRR and CRD IV. 

 

The Directorate-General for Financial Stability, Financial Services and Capital Markets 

Union (“DG FISMA”) presented the envisaged timeframe for the review and the proposal to 

amend the CRR and CRD IV together with the topics that would be included in the 

proposal. It further indicated that it would only conduct targeted consultations on very 

specific issues that would be addressed in the proposal, as many of the broader issues 

have already been publicly consulted upon either by the European Commission or by other 

organisations. 

 

Following questioning from expert group members, DG FISMA also confirmed that the 

reviews of risk-weighted assets and the operational risk framework, being carried out by 

the Basel Committee on Banking Supervision (“BCBS”) are on-going and will only be 

completed towards the end of 2016. Accordingly, DG FISMA confirmed that the results 

would not be included in the European Commission's CRD IV amendment proposal and 

that these topics will be dealt with in a subsequent proposal, which DG FISMA envisages 

will be put forward in the second half of 2018 at the earliest. 

 

Similarly, the work being carried out by BCBS on leverage ratio buffers and review of the 

macroprudential framework is on-going and given the lack of agreement on leverage ratio 

buffers, DG FISMA does not expect to include them in the European Commission's CRD IV 

amendment proposal. It also indicated that it does not envisage including the results of the 

macroprudential framework review in the proposal. 

 

A copy of the minutes of the Meeting are available at the link below: 

 

http://ec.europa.eu/finance/general-policy/docs/expert-group/160426-minutes_en.pdf 

 

(iii) European Commission publishes feedback statement and summary of responses to 

consultation on CRD IV remuneration requirements 

 

On 28 July 2016, the European Commission published a feedback statement containing a 

summary of responses to its consultation on the remuneration rules under the CRR and 

CRD IV (the “Feedback Statement”). Points of interest in the Feedback Statement include: 

 

 There were diverging views as to whether the maximum ratio rule leads to achieving 

an appropriate balance between the variable and the fixed component of 

remuneration; 

 

http://ec.europa.eu/finance/general-policy/docs/expert-group/160426-minutes_en.pdf
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 The majority of respondents were supportive of the requirements relating to the 

assessment of performance for remuneration purposes and saw the merit of 

combining individual with collective performance assessment; 

 

 Most respondents agreed with the requirement to defer part of the variable 

remuneration and appreciated its effectiveness in ensuring alignment with long-term 

performance and deterring excessive risk-taking behaviour. The majority of 

respondents argued in favour of a proportionate application of the deferral 

requirement; and 

 

 Most respondents requested a more proportional application of the pay-out in 

instruments requirement and considered that its administrative burden outweighs its 

benefits in the case of staff earning only low levels of variable remuneration and in the 

case of institutions that are small, non-complex or of a certain legal form (such as a 

public bank, building society, savings or co-operative bank, or principal trading firm). 

 

Many respondents argued that it is important to preserve flexibility in the application of the 

CRD IV remuneration rules and to maintain the possibility of exempting some entities and 

staff from the application of some of the rules. 

 

A copy of the Feedback Statement is available at the following link: 

 

http://ec.europa.eu/justice/civil/files/company-law/consultation_feedback_statement_en.pdf 

 

(iv) Implementing Regulation specifying main indices and recognised exchanges under 

CRR published in the Official Journal of the EU 

 

On 13 September 2016, Commission Implementing Regulation (EU) 2016/1646 laying 

down implementing technical standards (“ITS”) with regard to main indices and recognised 

exchanges in accordance with the CRR (the “Implementing Regulation”) was published 

in the Official Journal of the EU. The main indices and recognised exchanges are used in 

the specification of eligible collateral which is important for the calculation of credit risk by 

the credit institutions and investment firms to which the CRR applies. 

 

Annex I of the Implementing Regulation lists the main indices and Annex II lists the 

recognised exchanges.  

 

The Implementing Regulation entered into force on 4 October 2016. 

 

A copy of the Implementing Regulation is available at the following link: 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1646 

 

(v) Council of the EU publishes corrigendum to the text of CRD IV 

 

On 14 September 2016, the Council of the EU published a corrigendum to the text of the 

CRD IV (the “Corrigendum”).  

 

http://ec.europa.eu/justice/civil/files/company-law/consultation_feedback_statement_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1646
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The Corrigendum outlines that there are errors in 23 of the different language versions of 

CRD IV (including the English language version) that were published in the Official Journal 

of the EU and makes minor amendments to Articles 22(4), 67(1)(n), 117(4), 133(3), 142(1) 

and 158(5). 

 

Member States had a time limit of eight days from the date of issue, to make observations 

on the Corrigendum. The Corrigendum will be published in the Official Journal of the EU 

once it has been approved by the European Parliament. 

 

A copy of the Corrigendum is available at the link below: 

 

http://data.consilium.europa.eu/doc/document/ST-8111-2016-INIT/en/pdf 

 

(vi) European Commission adopts Delegated Regulation on Regulatory Technical 

Standards (“RTS”) on data waiver permissions 

 

On 23 September 2016, the European Commission adopted Delegated Regulation 

(C(2016) 5905) supplementing the CRR with regard to RTS specifying conditions 

according to which NCAs may permit institutions to use relevant data covering shorter time 

periods (data waiver permissions). 

 

Articles 180, 181 and 182 of the CRR require the EBA to develop draft RTS specifying the 

conditions according to which NCAs may grant permission to institutions to use relevant 

data covering a period of two years rather than five years for estimation of risk parameters, 

when they implement the internal rating based approach. The provisions of the RTS only 

apply to new data waiver permissions to be granted by NCAs. 

 

The Delegated Regulation will be considered by the Council of the EU and the European 

Parliament. If neither of them objects, it will enter into force 20 days after its publication in 

the Official Journal of the EU. 

 

A copy of the Delegated Regulation is available at the following link: 

 

http://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/3-2016-5905-EN-F1-1.PDF 

 

Bank Recovery and Resolution Directive (“BRRD”) 

 

(i) EBA publishes translations of guidelines on disclosing confidential information 

under BRRD 

 

The BRRD which was transposed into Irish law on 9 July 2015 provides a framework for 

restoring failing credit institutions and large investment firms.  

 

On 19 July 2016, the EBA published final versions of its April 2016 Guidelines on the 

provision of confidential information under Article 84(3) of the BRRD (the “Guidelines”) 

translated into the official languages of the EU. The Guidelines specify how information 

should be provided in summary or collective form for the purposes of Article 84(3).  

 

http://data.consilium.europa.eu/doc/document/ST-8111-2016-INIT/en/pdf
http://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/3-2016-5905-EN-F1-1.PDF
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Member States were required to report whether they comply with the Guidelines two 

months from the date of publication of the translations and are required to implement them 

within 6 months from the publication (i.e. 19 January 2017). 

 

A copy of the Guidelines is available at the following link: 

 

http://www.eba.europa.eu/documents/10180/1523874/EBA-GL-2016-

03+GL+on+the+provision+of+information+in+summary+or+collective+form_EN.pdf/d9b358

25-28e8-4b77-9207-5d4add90df26 

 

European Markets Infrastructure Regulation (“EMIR”) 

 

(i) ESMA publishes consultation on proposed delay to clearing obligation for financial 

counterparties with a limited volume of activity  

 

On 13 July 2016, ESMA published a consultation paper proposing to change the phase-in 

period for central clearing of OTC derivatives applicable to financial counterparties with a 

limited volume of derivatives activity under EMIR. ESMA proposes to amend EMIR’s 

Delegated Regulations on the clearing obligation to prolong, by two years, the phase-in for 

financial counterparties with a limited volume of derivatives activity i.e. those ones 

classified in Category 3 under EMIR Delegated Regulations. 

 

The consultation closed on 5 September 2016 and ESMA will consider all responses 

received with a view to publishing a final report by the end of 2016. 

 

A copy of the consultation is available at the following link: 

 

https://www.esma.europa.eu/sites/default/files/library/2016-

1125_cp_on_clearing_obligation_for_financial_counterparties.pdf 

 

(ii) Clearing obligation for Interest Rate Swaps in Norwegian Krone, Polish Zloty, and 

Swedish Krona 

 

On 20 July 2016, Commission Delegated Regulation ((EU) 2016/1178) (the “Delegated 

Regulation”) supplementing EMIR as regards regulatory technical standards on the 

clearing obligation was published in the Official Journal of the EU. The Delegated 

Regulation imposes mandatory clearing obligations to interest rate swaps denominated in 

Norwegian Krone, Polish Zloty and Swedish Krona. This is the third Delegated Regulation 

which has been published in the Official Journal of the EU.  

 

On 21 July 2016, a corrigendum to the text of the Delegated Regulation was published in 

the Official Journal of the EU. The corrigendum amends several dates in the Delegated 

Regulation, which was published on 20 July 2016.  

 

The Delegated Regulation came into force on 9 August 2016, 20 days after publication in 

the Official Journal of the EU. The Delegated Regulation can be found at this link: 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1178&from=EN 

http://www.eba.europa.eu/documents/10180/1523874/EBA-GL-2016-03+GL+on+the+provision+of+information+in+summary+or+collective+form_EN.pdf/d9b35825-28e8-4b77-9207-5d4add90df26
http://www.eba.europa.eu/documents/10180/1523874/EBA-GL-2016-03+GL+on+the+provision+of+information+in+summary+or+collective+form_EN.pdf/d9b35825-28e8-4b77-9207-5d4add90df26
http://www.eba.europa.eu/documents/10180/1523874/EBA-GL-2016-03+GL+on+the+provision+of+information+in+summary+or+collective+form_EN.pdf/d9b35825-28e8-4b77-9207-5d4add90df26
https://www.esma.europa.eu/sites/default/files/library/2016-1125_cp_on_clearing_obligation_for_financial_counterparties.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-1125_cp_on_clearing_obligation_for_financial_counterparties.pdf
http://email.practicallaw.com/c/14IFxQYBUDKiIEDXOvmGV4KuNt
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1178&from=EN
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(iii) ESMA publishes updated Q&A on the implementation of EMIR 

 

On 27 July 2016, ESMA issued an update of its Q&A on practical questions regarding the 

implementation of EMIR. The updated Q&A includes a new answer in relation to reporting 

of trades cleared by a clearing house which is not a central counterparty (“CCP”) under the 

definition of a CCP which is contained in EMIR.  

 

The Q&A clarifies that such entities should not be identified in the “CCP ID” field of EMIR 

reports. Also, in the case of trades that are executed in an anonymised market and cleared 

by a clearing house, the counterparty executing the transaction should request the trading 

venue or the clearing house that matches the counterparties to disclose the identity of the 

other counterparty before the reporting deadline. 

  

A copy of the Q&A is available at the following link: 

 

https://www.esma.europa.eu/press-news/esma-news/esma-updates-its-emir-qa-2 

 

(iv) ESMA issues opinion on Danish pension scheme to be exempt from central clearing 

under EMIR 

 

On 3 August 2016, ESMA issued an opinion regarding the exemption of a Danish 

pension scheme from the obligation to centrally clear OTC derivative contracts under 

EMIR.  

 

Pension scheme arrangements (“PSA”s) meeting certain criteria were granted a 

transitional exemption from the clearing obligation under EMIR. Some pensions schemes 

have to ask their national competent authority to be exempted from the clearing obligation. 

Before deciding on an exemption, the relevant competent authority needs to obtain the 

opinion of ESMA which also needs to consult with the European Insurance and 

Occupational Pensions Authority (“EIOPA”). 

 

The opinion can be found at this link: 

 

https://www.esma.europa.eu/sites/default/files/library/2016-

1233_opinion_on_pension_schemes_exemption.pdf 

 

A complete list of the types of entities/ arrangements that have been exempted from the 

clearing obligations of EMIR can be found at this link: 

 

https://www.esma.europa.eu/sites/default/files/library/list_of_exempted_pension_schemes.

pdf 

 

(v) ESAs reject proposed amendments from the European Commission to technical 

standards on non-centrally cleared OTC derivatives 

 

On 9 September 2016, the three European Supervisory Authorities (“ESAs”), (EBA, EIOPA 

and ESMA) published their opinion addressed to the European Commission expressing 

https://www.esma.europa.eu/press-news/esma-news/esma-updates-its-emir-qa-2
https://www.esma.europa.eu/sites/default/files/library/2016-1233_opinion_on_pension_schemes_exemption.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-1233_opinion_on_pension_schemes_exemption.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-1233_opinion_on_pension_schemes_exemption.pdf
https://www.esma.europa.eu/sites/default/files/library/list_of_exempted_pension_schemes.pdf
https://www.esma.europa.eu/sites/default/files/library/list_of_exempted_pension_schemes.pdf
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disagreement with its proposed amendments to the final draft RTS on risk mitigation 

techniques for OTC derivatives not cleared by a central counterparty, which were originally 

submitted for endorsement on 8 March 2016. 

 

In particular, the ESAs disagree with the European Commission's proposal to remove 

concentration limits on initial margins for pension schemes and emphasise that these are 

crucial for mitigating potential risks pension funds and their counterparties might be 

exposed to.   

  

A version of the draft RTS containing all of the EBA’s corrections is included as an Annex 

to the opinion. The opinion can be found at this link: 

 

https://esas-joint-

committee.europa.eu/Publications/Opinions/ESAs%202016%2062%20(ESAs%20Opinion

%20on%20RTS%20on%20OTC%20margins%20%20EMIR%2BRTS)-PR.pdf 

 

(vi) Central Bank publishes letter relating to the reporting requirements of EMIR  

 

Under EMIR, counterparties to derivative transactions are required to provide Trade 

Repositories (“TR”) with information regarding derivative trades. This information is also 

made available to, and monitored by, competent authorities to manage and mitigate 

systemic and contagion risk.  

 

In addition to the aforementioned reporting, the Central Bank required non-financial 

counterparties with significant derivative positions to complete and submit an EMIR 

Regulatory Return (“ERR”) for the period ending 31 December 2015. During the course of 

2016 the Central Bank undertook a detailed review of a selection of such ERR submissions 

to ensure that reporting is of a high standard. The review focused on whether the data was 

complete, accurate and reliable taking into account the requirements of EMIR.  

 

Further to those reviews, the Central Bank published a letter (the “Letter”) on its website 

on 30 September 2016 to provide feedback to the ERR respondents on the main issues 

identified in order to help such respondents improve their compliance with the reporting 

requirements of EMIR. As such the findings in the Letter are relevant to all market 

participants who are required to report details of their derivative transactions to TRs. The 

recommendations in the Letter are as follows:  

 

 A counterparty which has delegated reporting arrangements should ensure it receives 

regular feedback from the delegate in order to reconcile the data in the TR database 

with internal systems. Counterparties should also ensure, where required, that 

relevant remedial action is undertaken to ensure compliance with EMIR. The provision 

of such feedback should be included in any delegated reporting agreement entered 

into by a counterparty. 

 

 Where a counterparty is availing of a delegated reporting services it should ensure it 

receives details of any rejected trade submissions from the reporting entity and that 

appropriate remedial action has been taken. This requirement should be included in 

any delegated reporting agreement entered into by a counterparty. 

https://esas-joint-committee.europa.eu/Publications/Opinions/ESAs%202016%2062%20(ESAs%20Opinion%20on%20RTS%20on%20OTC%20margins%20%20EMIR%2BRTS)-PR.pdf
https://esas-joint-committee.europa.eu/Publications/Opinions/ESAs%202016%2062%20(ESAs%20Opinion%20on%20RTS%20on%20OTC%20margins%20%20EMIR%2BRTS)-PR.pdf
https://esas-joint-committee.europa.eu/Publications/Opinions/ESAs%202016%2062%20(ESAs%20Opinion%20on%20RTS%20on%20OTC%20margins%20%20EMIR%2BRTS)-PR.pdf
https://esas-joint-committee.europa.eu/Publications/Opinions/ESAs%202016%2062%20(ESAs%20Opinion%20on%20RTS%20on%20OTC%20margins%20%20EMIR%2BRTS)-PR.pdf
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 The Central Bank expects that all counterparties regularly review TR Rejection 

Reports to ensure that: 

 

o All trade submissions are successfully reported to a TR; 

 

o Revised correct data submissions, where required, are made on a timely basis; 

and 

 

o Remedial action has been undertaken to limit the number of rejected reports in 

the future. 

 

 A counterparty with a legal entity identifier (“LEI”) in place should ensure that details 

of this are shared with any entity with which it trades or to which it has delegated 

reporting.  

 

 All reviews of trade repository data should confirm that the counterparty is correctly 

identified with its LEI. 

 

 Counterparties should ensure that LEIs are renewed annually. Lapsed LEIs will not be 

deemed valid for reporting purposes. In this regard entities offering delegated 

reporting services are recommended to monitor the renewal date for clients’ LEIs and, 

in a timely manner, notify clients accordingly. 

 

 Counterparties should ensure that a unique trade identifier (“UTI”) is communicated to 

all relevant parties in advance of the trade being reported to a TR, is applied to 

individual trades. A counterparty should be in a position to explain how it ensures the 

UTI is unique. 

 

 Where responsibility for UTI generation is delegated to another entity the delegating 

counterparty should ensure that tit is advised of the UTI in a timely manner. The 

counterparty should be aware of how it can be deemed unique. 

 

A link to the Letter is set out below: 

 

http://www.centralbank.ie/regulation/EMIR/Documents/EMIR%20Industry%20Feedback%2

0Letter.pdf 

 

Packaged Retail Insurance-based Investment Products (“PRIIPs”) 

 

(i) European Commission adopts Delegated Regulation supplementing PRIIPs 

Regulation regarding product intervention 

 

On 14 July 2016, the Commission adopted a Delegated Regulation supplementing the 

Regulation on key information documents for packaged retail and insurance-based 

investment products (Regulation 1286/2014) (“PRIIPs KID Regulation”) with regard to 

product intervention (the “Delegated Regulation”). 

 

http://www.centralbank.ie/regulation/EMIR/Documents/EMIR%20Industry%20Feedback%20Letter.pdf
http://www.centralbank.ie/regulation/EMIR/Documents/EMIR%20Industry%20Feedback%20Letter.pdf
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The Delegated Regulation is based on the empowerments set out in Articles 16 and 17 of 

the PRIIPs KID Regulation which give National Competent Authorities (“NCAs”) and 

EIOPA the power to monitor financial products under their supervision and, subject to 

certain conditions, to prohibit or restrict temporarily the marketing, distribution or sale of 

insurance-based investment products, financial activities or practices.  

 

The Delegated Regulation sets out the criteria and factors to be taken into account by both 

the NCAs (Article 2 of the Delegated Regulation) and EIOPA (Article 1 of the Delegated 

Regulation) when intending to use their product intervention powers in the event of 

significant investor protection concerns and a threat to the orderly functioning and integrity 

of financial markets or to the stability of the whole or part of the EU financial system or, 

respectively, of at least one Member State. As far as EIOPA is concerned, the criteria and 

factors set out in the Delegated Regulation are exhaustive.  

 

The Delegated Regulation is subject to the scrutiny of Council of the EU and the European 

Parliament. If neither of them objects, it will enter into force 20 days after its publication in 

the Official Journal of the EU and will apply from 31 December 2016. 

 

A copy of the full Delegated Regulation can be found here:  

 

http://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/3-2016-4369-EN-F1-1.PDF 

 

(ii) PRIIPs Update: European Parliament votes to reject the Commission’s proposed 

Regulatory Technical Standards 

 

On 14 September 2016, the European Parliament voted to reject the PRIIPs Regulatory 

Technical Standards (the “RTS”) which were endorsed by the Commission on 30 June 

2016. This follows a vote by the European Parliament’s Economic and Monetary 

Committee on 1 September 2016 to support a motion to reject the RTS.  

 

The RTS, which supplement the EU regulation on key information documents for packaged 

retail and insurance-based investment products (the “PRIIPs KID Regulation”), specify the 

presentation, content and underlying methodology of the key investor document (“KID”) that 

will have to be provided to retail investors when they buy certain investment products. 

 

In rejecting the RTS, the European Parliament raised concerns over certain aspects of the 

KID including, amongst others, that the proposed methodology for the calculation of future 

performance scenarios contains flaws, that there is a lack of clarity relating to the treatment 

of multi-option products, and that a lack of detailed guidance in the RTS on the 

‘comprehension alert’ creates a serious risk of inconsistent implementation of this element 

in the KID across the single market.  

 

In its resolution of 14 September 2016, the European Parliament calls on the Commission 

to submit new RTS which take account of the European Parliament’s concerns and also 

calls on the Commission to consider a proposal postponing the application date of the 

PRIIPs KID Regulation to ensure a smooth implementation of the requirements set out in 

both the PRIIPs KID Regulation and the RTS, and avoid the application of the PRIIPs KID 

Regulation without the RTS being in force in advance.  

http://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/3-2016-4369-EN-F1-1.PDF
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On 20 September 2016, the Council of the EU issued a statement also calling on the 

Commission to consider postponing the application date of the PRIIPS Regulation by 12 

months in order to provide sufficient time to clarify open questions and reach the goals of 

the PRIIPs Regulation.  

 

However, to date, no formal decision has been made on the application date and it 

therefore currently remains unchanged. The PRIIPs Regulation is binding in its entirety 

across all Member States so unless the application date is formally amended, the 

application date of 31 December 2016 continues to apply across all Member States, 

including Ireland. However, given that the Commission will have to submit new RTS to 

address the European Parliament’s concerns and both the European Parliament and the 

Council of the EU have called for a postponement of the application date, a delay is 

becoming more likely.  

 

The European Parliament’s provisional edition of its resolution of 14 September can be 

accessed via the following link: 

 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-

2016-0347+0+DOC+PDF+V0//EN 

 

The statement from the Council of the EU dated 20 September 2016 can be accessed via 

the following link: 

 

http://data.consilium.europa.eu/doc/document/ST-12160-2016-ADD-1-REV-3/en/pdf 

 

Benchmark Regulation 

 

(i) ESMA publishes responses to its consultation on draft technical advice on the 

Benchmarks Regulation 

 

On 7 July 2016, ESMA published the responses it has received to its consultation paper on 

draft technical advice on the Benchmarks Regulation (the “Consultation Paper”). The 

Consultation Paper was published on 27 May 2016 and the deadline for responses was 30 

June 2016.  

 

The Benchmarks Regulation entered into force on 30 June 2016. ESMA is required to 

provide technical advice to the European Commission within four months of this date and it 

intends to submit a final report containing the technical advice to the European 

Commission in October 2016. 

 

A copy of the Consultation Paper is available at the following link: 

 

https://www.esma.europa.eu/sites/default/files/library/2016-

723_cp_benchmarks_regulation.pdf 

 

The responses to the Consultation Paper may be accessed via the following link: 

 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2016-0347+0+DOC+PDF+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2016-0347+0+DOC+PDF+V0//EN
http://data.consilium.europa.eu/doc/document/ST-12160-2016-ADD-1-REV-3/en/pdf
https://www.esma.europa.eu/sites/default/files/library/2016-723_cp_benchmarks_regulation.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-723_cp_benchmarks_regulation.pdf
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https://www.esma.europa.eu/press-news/consultations/consultation-paper-esma-technical-

advice-benchmarks-regulation 

 

(ii) Implementing Regulation establishing a list of critical benchmarks used in financial 

markets under Benchmarks Regulation published in the Official Journal of the EU 

 

On 12 August 2016, Commission Implementing Regulation (EU) 2016/1368 establishing a 

list of critical benchmarks for the purposes of the Benchmarks Regulation (the 

“Implementing Regulation”) was published in the Official Journal of the EU. 

 

The Implementing Regulation establishes the Euro Interbank Offered Rate (“EURIBOR”) 

as the first critical benchmark and entered into force on 13 August 2016.  

 

The Benchmarks Regulation entered into force on 30 June 2016 and (with the exception of 

certain provisions) will apply from 1 January 2018. 

 

The full text of the Implementing Regulation may be accessed via the following link: 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1368&from=EN 

 

(iii) ESMA consults on technical standards under Benchmarks Regulation 

 

On 29 September 2016, ESMA published a consultation paper containing draft RTS and 

ITS required under the Benchmarks Regulation (the “Consultation Paper”). 

 

The Consultation Paper follows ESMA's February 2016 discussion paper on the technical 

implementation of the Benchmarks Regulation (the “Discussion Paper”). The paper is 

divided into ten chapters each addressing one of the areas for which the Benchmarks 

Regulation requires ESMA to develop draft technical standards. Each chapter summarises 

the relevant provisions and objectives, provides an explanation of the related policy issues 

and references to the relevant responses received to the Discussion Paper. 

 

The closing date for responses to the Consultation Paper is 2 December 2016. ESMA will 

consider the feedback it receives with a view to finalising the RTS and ITS in order to 

submit them to the European Commission before 1 April 2017. 

 

The Consultation Paper is available at the following link: 

 

https://www.esma.europa.eu/sites/default/files/library/2016-1406.pdf 

 

Market Abuse Regulation 

 

(i) New Market Abuse Regime comes into force 

 

On 3 July 2016, the new Market Abuse Regime became applicable in Ireland and across 

the EU. The Market Abuse Regime consists of the Market Abuse Regulation (Regulation 

https://www.esma.europa.eu/press-news/consultations/consultation-paper-esma-technical-advice-benchmarks-regulation
https://www.esma.europa.eu/press-news/consultations/consultation-paper-esma-technical-advice-benchmarks-regulation
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1368&from=EN
https://www.esma.europa.eu/sites/default/files/library/2016-1406.pdf


 

Dillon Eustace |  17 

 

596/2014) (“MAR”) and Directive 2014/57/EU on criminal sanctions for market abuse (“CS 

MAD”). MAR and CS MAD are collectively referred to as “MAD II”. 

 

The aim of MAD II is to enhance market integrity and investor protection. To this end, MAR 

updates and strengthens the existing market abuse framework by extending its scope to 

new markets and trading strategies and introducing new requirements and standards.  

 

In addition, MAR does not limit its scope to financial instruments traded on regulated 

markets in the EU, but extends its requirements to financial instruments listed or traded on 

MTFs and OTFs, including derivatives. 

 

Other changes include additional notification requirements in relation to suspicious activity, 

delay in the disclosure of inside information, managers' transactions and enhanced 

requirements regarding the preparation and maintenance of insider lists and the handling 

of inside information. 

 

In Ireland, CS MAD (and certain elements of MAR including the delegated acts) have been 

transposed into Irish law by the European Union (Market Abuse) Regulations 2016 (S.I. 

349 of 2016) (the “2016 Regulations”). The 2016 Regulations replace the previous Market 

Abuse (Directive 2003/6/EC) Regulations 2005 (S.I. 342 of 2005). 

 

Following the implementation of the new Market Abuse Regime, the Central Bank 

published revised Market Abuse Rules and Guidance on the Market Abuse Regulatory 

Framework, which have been updated to align with MAD II. 

 

The Irish Stock Exchange (“ISE”) has also published revised rulebooks to reflect the 

changes to Market Abuse legislation. 

 

Copies of the revised rulebooks together with updated forms may be accessed via the 

following link: 

 

http://www.ise.ie/Media/News-and-Events/2016/Revised-ISE-rulebooks-reflect-changes-to-

EU-Market-Abuse-Legislation.html 

 

Dillon Eustace has published an article on the impact of MAD II for listed investment funds. 

A copy of the article is available at the following link: 

 

http://www.dilloneustace.ie/download/1/Publications/Financial%20Services/Market%20Abu

se%20A%20New%20Regime%20for%20Investment%20Funds.pdf 

 

A copy of the 2016 Regulations is available at the following link: 

 

http://www.finance.gov.ie/sites/default/files/SI%20349%20of%202016.pdf 

 

 

 

 

 

http://www.centralbank.ie/regulation/securities-markets/market-abuse/Documents/Market%20Abuse%20Rules%202016.pdf
http://www.centralbank.ie/regulation/securities-markets/market-abuse/Documents/Market%20Abuse%20Guidance%202016.pdf
http://www.centralbank.ie/regulation/securities-markets/market-abuse/Documents/Market%20Abuse%20Guidance%202016.pdf
http://www.ise.ie/Media/News-and-Events/2016/Revised-ISE-rulebooks-reflect-changes-to-EU-Market-Abuse-Legislation.html
http://www.ise.ie/Media/News-and-Events/2016/Revised-ISE-rulebooks-reflect-changes-to-EU-Market-Abuse-Legislation.html
http://www.dilloneustace.ie/download/1/Publications/Financial%20Services/Market%20Abuse%20A%20New%20Regime%20for%20Investment%20Funds.pdf
http://www.dilloneustace.ie/download/1/Publications/Financial%20Services/Market%20Abuse%20A%20New%20Regime%20for%20Investment%20Funds.pdf
http://www.finance.gov.ie/sites/default/files/SI%20349%20of%202016.pdf
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(ii) ESMA updates Q&A on MAR 

 

On 13 July 2016, ESMA published an updated version of its questions and answers paper 

MAR (the “Q&A”). The aim of the Q&A is to promote common supervisory approaches and 

practices in the application of MAR and its implementing measures. 

 

The updated Q&A includes a new question on the issue of managers' transactions and 

confirms that, with regard to the timing of the closed period referred to in Article 19(11) of 

MAR, there should be only one closed period relating to the announcement of every interim 

financial report and another relating to the year-end report. 

 

The Q&A may be accessed via the following link: 

 

https://www.esma.europa.eu/sites/default/files/library/2016-1129_mar_qa.pdf 

 

(iii) ESMA publishes final guidelines on market soundings and delayed disclosure of 

inside information under MAR 

 

On 13 July 2016, ESMA published its final guidelines clarifying the implementation of the 

MAR for individuals receiving market soundings and on delayed disclosure of inside 

information (the “Guidelines”). The Guidelines follow ESMA’s consultation on market 

soundings and delayed disclosure of inside information under MAR in January 2016. 

 

The Guidelines suggest some procedures that recipients of market soundings should adopt 

in order to protect themselves from any suggestions of insider dealing or unlawful 

disclosure. The Guidelines also include a list of scenarios in which the delayed disclosure 

of inside information might be justified to protect the issuer's legitimate interests, and where 

a delay would be likely to mislead the public. 

 

Market soundings are communications of information made to potential investors before a 

transaction is announced, to gauge the interest of potential investors in a possible 

transaction and the conditions relating to it, such as its potential size or pricing. Article 11 of 

MAR introduces a new safe harbour from the offence of unlawful disclosure of inside 

information if certain conditions (including various procedural requirements set out in 

technical standards) are met. 

 

The Guidelines set out: 

 

 The factors that recipients of information must take into account when information is 

disclosed to them as part of a market sounding to assess whether the information 

amounts to inside information; 

 

 The steps that those persons must take if inside information has been disclosed to 

them; and 

 

 The records that those persons must maintain to demonstrate that they have complied 

with MAR.  

 

http://email.practicallaw.com/c/14HXFc9yyGIlWouWUQNEQLGTNv
https://www.esma.europa.eu/sites/default/files/library/2016-1129_mar_qa.pdf
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On the legitimate interests of issuers to delay disclosure of inside information and on 

situations in which the delay of disclosure is likely to mislead the public, the Guidelines 

provide a non-exhaustive list of situations where the legitimate interests of the issuer are 

likely to be prejudiced by the immediate disclosure of inside information. ESMA states that 

each situation should be assessed on a case-by-case basis and that the ability to delay 

would represent the “exception to the rule” so should be interpreted narrowly. The 

Guidelines also provide a non-exhaustive list of situations in which the delay of disclosure 

is likely to mislead the public, and therefore, in such situations, the disclosure may not be 

delayed.  

 

A copy of the Guidelines may be accessed via the following link: 

 

https://www.esma.europa.eu/sites/default/files/library/2016-

1130_final_report_on_mar_guidelines.pdf 

 

(iv) ESMA publishes final report on draft ITS on sanctions and measures under MAR 

 

On 26 July 2016, ESMA published its final report on the draft ITS on sanctions and 

measures under MAR (the “Report”). The draft ITS prescribe how NCAs should notify 

ESMA annually of the investigations they conduct and the sanctions and measures 

imposed in their Member States under MAR.  

 

MAR provides for two types of submission of information, which are as follows: 

 

 NCAs are required to provide ESMA annually with aggregated information regarding 

all administrative and criminal sanctions and other administrative measures imposed 

in accordance with Articles 30, 31 and 32 of MAR, as well as regarding administrative 

and criminal investigations undertaken in accordance with those articles; and 

 

 Administrative and criminal sanctions and other administrative measures that are 

disclosed to the public by NCAs shall simultaneously be reported to ESMA. 

 

The text of the draft ITS is set out in Annex II to the Report. 

 

In an accompanying letter, ESMA explains that it has not consulted on the draft ITS. This is 

because the draft ITS are addressed to, and set out obligations for, NCAs and ESMA only. 

The letter also states that ESMA is currently finalising two other draft ITS and a RTS 

relating to co-operation within the EU and with third-country authorities, respectively. 

 

The final ITS have been submitted to the European Commission for endorsement which 

will be followed by a non-objections period by the European Parliament and the Council of 

the EU. 

 

A copy of the Report is available at the link below: 

 

https://www.esma.europa.eu/sites/default/files/library/2016-

1171_final_report_mar_its_sanctions_and_measures.pdf 

 

https://www.esma.europa.eu/sites/default/files/library/2016-1130_final_report_on_mar_guidelines.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-1130_final_report_on_mar_guidelines.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-1171_final_report_mar_its_sanctions_and_measures.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-1171_final_report_mar_its_sanctions_and_measures.pdf
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A copy of the letter accompanying the Report is available at the following link: 

 

https://www.esma.europa.eu/sites/default/files/library/2016-

1164_letter_to_commissioner_dombrovskis_mar_its.pdf 

 

(v) Central Bank Issues Q&A on Managers Transactions and Council of the EU issues 

correction to translation errors 

 

On 12 September 2016, the Central Bank published its first edition of the Market Abuse 

Regulatory Framework questions and answers paper (the “Q&A”). The Q&A sets out 

answers to queries that may arise in relation to the Market Abuse regime. It is published in 

order to assist in limiting uncertainty and is not relevant to assessing compliance with 

regulatory requirements. 

 

Some issues that the Central Bank provided further clarity on include: 

 

 Reporting of managers transactions – Article 19 of MAR requires persons 

discharging managerial responsibilities (“PDMRs”) and persons closely associated 

with PDMRs (“PCAs”) to report every transaction, conducted on their own account, in 

the shares and debt securities of the listed issuer, and in derivatives or financial 

instruments linked to such shares or debt securities. In the context of a listed fund, the 

directors are considered PDMRs; 

 

 Reporting timelines – A PDMR or PCA is obligated to directly notify the issuer and 

the Central Bank of each transaction within 3 business days and the issuer is also 

required to separately notify the market of the transaction, by way of announcement, 

within the same 3 business day timeframe; 

 

 Minimum thresholds for reporting – This has been introduced for reporting such 

transactions, with transactions under €5,000 in any calendar year not reportable. All 

transactions by a PDMR or PCA must be aggregated for the purpose of the threshold 

and not netted, with the Central Bank clarifying that issuers may not elect to report 

transactions under the €5,000 threshold. Any transactions in excess of the threshold 

must be notified, including the transaction which results in this minimum threshold 

being exceeded; 

 

 Registration by PDMRs and PCAs with Central Bank Online Reporting System –

Each PDMR and PCA is required to register directly with the Central Banks online 

reporting system (“ONR”). The Central Bank will issue login passwords directly to the 

PDMR or PCA. A PDMR or PCA may not use the issuers ONR account to report their 

transactions; and 

 

 Notification to PDMRs and PCAs of their obligations under MAR – A listed issuer 

should notify its PDMRs and PCAs of their reporting obligations in writing, and should 

maintain a copy of such notifications. PDMRs within a listed issuer should 

acknowledge their responsibilities in relation to reporting of transactions in the 

securities of the listed issuer. Each PDMR should inform the listed issuer of those 

https://www.esma.europa.eu/sites/default/files/library/2016-1164_letter_to_commissioner_dombrovskis_mar_its.pdf
https://www.esma.europa.eu/sites/default/files/library/2016-1164_letter_to_commissioner_dombrovskis_mar_its.pdf
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persons which are closely associated with him/her. A listed issuer should record the 

identities of its PDMRs and PCAs  

 

A copy of the Q&A is available at the following link: 

 

http://www.centralbank.ie/regulation/securities-markets/market-

abuse/Documents/MARKETABUSE%20QA%20Edition%201%20(3).pdf 

 

Dillon Eustace has prepared an article on the Q&A, a copy of which may be accessed via 

the following link: 

 

http://www.dilloneustace.ie/download/1/Publications/Listings/Market%20Abuse%20Regulat

ion%20Update.pdf 

 

(vi) ESMA issues final guidelines on inside information and commodity derivatives under 

MAR 

 

On 30 September 2015, ESMA published its final report containing guidelines on 

information relating to commodity derivatives that is to be disclosed under MAR (the “Final 

Report”). 

 

Article 7(5) of MAR requires ESMA to issue guidelines to establish a non-exhaustive list of 

information that is reasonably expected or required to be disclosed in accordance with 

legal or regulatory provisions in EU or national law, market rules, contract, practice or 

custom, on the relevant commodity markets or spot markets. 

 

The Final Report follows ESMA’s March 2016 consultation paper on draft guidelines on 

disclosure of information on commodity derivatives markets or related spot markets under 

MAR. 

 

ESMA states that it expects market participants, investors and regulators to take the list of 

examples provided in the guidelines into account when assessing whether information is 

inside information, although other conditions of the definition not covered by the guidelines 

should also be taken into account. The Final Report also explains that the guidelines do not 

impose any additional information disclosure requirements, as the concept of "required to 

be disclosed" refers to existing or future disclosure requirements (such as, under national 

law), independent of the guidelines. 

 

The text of the guidelines is outlined at Annex 4 to the Final Report. The guidelines will be 

translated into the official languages of the European Union and published on ESMA’s 

website. NCAs have two months from the issuance of the different language versions of 

the guidelines to confirm whether or not they intend to comply with them. If an NCA does 

not comply or does not intend to comply, it will have to inform ESMA, stating its reasons. 

 

A copy of the Final Report is available at the following link: 

 

https://www.esma.europa.eu/press-news/esma-news/esma-issues-final-guidelines-

commodity-derivatives-inside-information 

http://www.centralbank.ie/regulation/securities-markets/market-abuse/Documents/MARKETABUSE%20QA%20Edition%201%20(3).pdf
http://www.centralbank.ie/regulation/securities-markets/market-abuse/Documents/MARKETABUSE%20QA%20Edition%201%20(3).pdf
http://www.dilloneustace.ie/download/1/Publications/Listings/Market%20Abuse%20Regulation%20Update.pdf
http://www.dilloneustace.ie/download/1/Publications/Listings/Market%20Abuse%20Regulation%20Update.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-issues-final-guidelines-commodity-derivatives-inside-information
https://www.esma.europa.eu/press-news/esma-news/esma-issues-final-guidelines-commodity-derivatives-inside-information
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The Joint Committee (ESMA, EIOPA and EBA)   

 

(i) Joint Committee publishes report on risks and vulnerabilities in the EU financial 

system  

 

On 7 September 2016, the Joint Committee of the ESAs published its report on risks and 

vulnerabilities in the EU financial system (the “Report”). 

 

The Report highlights the following risks to the EU financial system, which it explains have 

persisted for some time and result from the lasting effects of the 2007 financial crisis: 

 

 Low growth and low yield environment – The Report outlines that this may lead 

banks, insurers, pension funds and other investors to engage in risky search-for-

yield business, increasing risks around asset valuation and concerns about market 

liquidity. The Joint Committee believes it is essential to develop effective recovery 

and resolution schemes in all relevant sectors, apply adequate stress testing 

procedures and enhance monitoring of relevant risk drivers; 

 

 Profitability of financial institutions – The Report states that a number of factors, 

including low quality of assets, growing competition from Fintech providers and 

subdued returns have negatively affected the profitability of financial institutions; and 

 

 Interconnectedness within the financial system – The Report points out that 

interconnectedness between the financial sector (outside the banking, insurance and 

pension fund industries) with the wider financial system is increasing. This is a result 

of the growth of cross-sectoral exposures, asset price commonalities and the 

interdependency of business processes. The Joint Committee believes that related 

stability risks should be thoroughly assessed to mitigate the increasing risk exposure 

outside the traditional financial system. 

 

The Report also discusses the impact of the UK referendum on EU membership, which the 

Joint Committee believes has added further political and legal uncertainty. 

 

A copy of the Report is available at the following link: 

 

http://www.eba.europa.eu/documents/10180/1360107/JC+2016+47+RSC+-

+Joint+Risk+Report+-+Autumn+2016.pdf 

 

The European Commission 

 

(i) European Commission publishes summary of contributions to Green Paper on retail 

financial services 

 

On 14 July 2016, the European Commission published a summary of the responses it 

received to its December 2015 Green Paper on retail financial services (the 

“Consultation”). The objective of the Consultation was to improve choice, transparency 

http://www.eba.europa.eu/documents/10180/1360107/JC+2016+47+RSC+-+Joint+Risk+Report+-+Autumn+2016.pdf
http://www.eba.europa.eu/documents/10180/1360107/JC+2016+47+RSC+-+Joint+Risk+Report+-+Autumn+2016.pdf
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and competition in the area of retail financial services and to facilitate cross-border supplies 

of these services, so that financial firms can make the most of the economies of scale in a 

truly integrated EU market. 

 

Key messages that the European Commission has drawn from the Consultation include: 

 

 Many individual consumers were interested in easier access to simple financial 

products. They saw most need for change in the areas of currency exchange 

transactions and certain digital financial services (such as on-line financial advice); 

 

 Consumer organisations often referred to "simple products" as most appropriate for 

future cross-border sales. They believed consumers need simpler, better products but 

not necessarily more products. They also emphasised the importance of consumer 

trust and some expressed doubt as to whether consumers could trust sufficiently 

financial service providers in cross-border situations; 

 

 Firms noted insufficient demand from consumers who would simply not want to 

purchase products when sold cross-border. Many emphasised that they do not 

provide services cross-border as they do not see a business case for it. They also 

raised concerns that they face specific obstacles when trying to offer services cross-

border, many of which were outlined in the Consultation; 

 

 A number of respondents called for the European Commission to ensure that there is 

a level playing field between different types of market players, between firms in 

different Member States and between EU and non-EU firms. They believed that 

different regulatory requirements were a key reason why the level playing field does 

not currently exist. 

 

The European Commission stated that it is working on a follow-up initiative, which might 

take the form of an action plan. 

 

A copy of the European Commission’s summary of the responses received to the 

Consultation together with an annex providing a more detailed summary of the responses 

may be accessed via the following link: 

 

http://ec.europa.eu/finance/consultations/2015/retail-financial-services/index_en.htm 

 

(ii) EU and US establish joint financial regulatory forum 

 

On 19 July 2016, the European Commission announced, in a joint statement with the US 

Treasury, that the Financial Markets Regulatory Dialogue has been succeeded by the Joint 

EU-US Financial Regulatory Forum (the “Forum”). 

 

The aim of the Forum is to act as a platform for enabling regulatory co-operation, with the 

objective of improving transparency, reducing uncertainty, identifying potential cross-border 

implementation issues, working towards avoiding regulatory arbitrage and promoting 

domestic implementation consistent with international standards. 

http://ec.europa.eu/finance/consultations/2015/retail-financial-services/index_en.htm
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The Forum will meet twice a year, although there may be additional technical meetings and 

calls, as appropriate, between the biannual meetings. The Commissioner for financial 

stability, financial services and the capital market union and the US Treasury Secretary will 

meet once each year to discuss financial regulatory matters and to review the functioning of 

the Forum. 

 

A copy of the joint statement is available at the following link: 

 

http://ec.europa.eu/finance/docs/160718-fmrd-enhancement_en.pdf 

 

(iii) European Commission consults on review of EU macro-prudential framework   

 

On 1 August 2016, the European Commission published a consultation paper on its review 

of the EU macro-prudential framework (the “Consultation Paper”), as part of its work 

towards a capital markets union, with a view to identifying the most urgent issues to be 

addressed in a review of the relevant legislative texts. 

 

The macro-prudential framework is to ensure the stability of the financial system as a 

whole and to allow the EU Member States to address specific financial stability risks. The 

framework is currently made up of the following five pieces of legislation: 

 

 Two European Systemic Risk Board (“ESRB”) Regulations (Regulation (EU) 

1092/2010 and Regulation (EU) 1096/2010); 

 

 CRD IV; 

 

 CRR; and 

 

 The Single Supervisory Mechanism Regulation (Regulation (EU) 1024/2013) (“SSM 

Regulation”).  

 

The aim of the Consultation Paper is to address weaknesses arising from the piecemeal 

development of the framework, including: 

 

 The large, overlapping toolset of macro-prudential instruments available under EU    

legislation; 

 

 The inconsistent way these instruments are activated; 

 

 The complex process for co-ordinating these measures; and 

 

 The role and scope of the ESRB. 

 

The consultation period closes on 24 October 2016. A copy of the Consultation Paper is 

available at the following link: 

 

http://ec.europa.eu/finance/docs/160718-fmrd-enhancement_en.pdf
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http://ec.europa.eu/finance/consultations/2016/macroprudential-

framework/docs/consultation-document_en.pdf 

 

The European Fund and Asset Management Association (“EFAMA”) 

 

(i) EFAMA’s Report on ESMA’s supervisory work on potential closet index tracking 

 

On 26 July 2016, EFAMA published a report on closet index funds (the “Report”). The 

Report follows a review of ESMA’s supervisory work on potential closet index tracking 

carried out between 2012 and 2014 and published in February 2016. 

 

The Report highlights that ESMA’s work on closet indexing raises legitimate questions 

about the quality of information given by funds that are not actively managed but claim to 

be actively managed. EFAMA states that the difficulty in addressing this problem relates to 

the identification of this type of fund and a wide range of factors must be taken into account 

to assess whether a fund is being actively managed (e.g. the fund’s objectives and the 

extent to which the stated investment policy allows the fund to take risks, the research 

efforts to build the fund portfolio, the reference investment universe, the investments 

strategy and style and the degree of freedom available in relation to a benchmark when a 

reference to a benchmark is made). 

 

Following a detailed review of ESMA’s supervisory work, the Report concludes that closet 

indexing raises two questions: 

 

 How can NCAs identify closet index funds? – EFAMA highlights that a wide range 

of factors (as outlined above) must be taken into account to assess whether a fund is 

being actively managed and that an analysis based on a few quantitative indicators 

can only be the first step in the identification of closet indexing. The Report agrees 

with ESMA’s position that definitive evidence would require a detailed fund-by-fund 

follow-up analysis before NCAs can decide that a low active share fund that identifies 

itself as being actively managed is a closet index fund, and require that the fund 

managers concerned to correct the information provided to investors; 

 

 Is there a need to take action to better protect investors? – EFAMA believes that 

the existing UCITS framework contains sufficient general and specific disclosure 

requirements in relation to a fund’s investment objectives and essential characteristics 

and provide a sound legal basis for NCAs to ensure that investors are reasonably 

informed and receive appropriate information about the fact that the portfolio 

management of a UCITS, although actively managed, may to a certain extent be 

“benchmark-constrained”. 

 

The Report highlights that the practical interpretation of some of the existing legal 

requirements may require clarification and that EFAMA are currently looking into this 

matter.  

 

EFAMA has also adopted two recommendations to further improve the quality of 

disclosures to investors: 

 

http://ec.europa.eu/finance/consultations/2016/macroprudential-framework/docs/consultation-document_en.pdf
http://ec.europa.eu/finance/consultations/2016/macroprudential-framework/docs/consultation-document_en.pdf
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1. When preparing the fund’s legal documentation and related marketing materials, 

UCITS management companies should take particular care to disclose in a fair, 

complete and understandable manner the essential characteristics of the fund, 

including in particular when describing the degree of freedom available to the 

portfolio manager in relation to the fund’s benchmark (as is required under the 

UCITS KIID Regulation); and 

 

2. For UCITS presenting themselves as being actively managed, it would also be 

good practice for UCITS management companies to keep internal records and 

evidence, as appropriate, to explain to NCAs that the disclosures that have been 

made to investors truly reflect the level of active management provided by the 

fund. 

 

A copy of the Report is available at the following link: 

 

https://www.efama.org/Publications/Statistics/Other%20Reports/EFAMAReportClosetIndex

Funds.pdf 

 

(ii) EFAMA publish quarterly statistical release for Quarter 2 2016 

 

On 12 September 2016, EFAMA published its quarterly statistical release describing the 

trends in the European investment fund industry in the second quarter of 2016. 

 

The main developments for the second quarter of 2016 are as follows: 

 

 Net sales of UCITS rebounded to €71 billion, from net outflows of €7 billion in Quarter 

1, 2016; 

 

 Long-term UCITS (i.e. UCITS excluding money market funds) posted net inflows of 

€44 billion, compared to net outflows of €5 billion in Quarter 1, 2016; 

 

 UCITS money market funds experienced net inflows of €28 billion, against net 

outflows of €2 billion in Quarter 1, 2016; and 

 

 AIF net sales increased to €55 billion, from €43 billion in Quarter 1, 2016. 

 

Total European investment fund net assets increased by 2.1% in Quarter 2, 2016 to 

€13,290 billion. Net assets of UCITS went up by 1.7% to €8,073 billion, and total net assets 

of AIFs increased by 2.8% to €5,217 billion. 

 

A copy of the quarterly statistical release is available at the link below: 

 

http://www.efama.org/Publications/Statistics/Quarterly/Quarterly%20Statistical%20Reports/

160912_Quarterly%20Statistical%20Release%20Q2%202016.pdf 

 

 

 

https://www.efama.org/Publications/Statistics/Other%20Reports/EFAMAReportClosetIndexFunds.pdf
https://www.efama.org/Publications/Statistics/Other%20Reports/EFAMAReportClosetIndexFunds.pdf
http://www.efama.org/Publications/Statistics/Quarterly/Quarterly%20Statistical%20Reports/160912_Quarterly%20Statistical%20Release%20Q2%202016.pdf
http://www.efama.org/Publications/Statistics/Quarterly/Quarterly%20Statistical%20Reports/160912_Quarterly%20Statistical%20Release%20Q2%202016.pdf


 

Dillon Eustace |  27 

 

International Swaps and Derivatives Association (“ISDA”) 

 

(i)      ISDA launches 2016 Variation Margin Protocol 

 

On 16 August 2016, ISDA launched the ISDA 2016 Variation Margin Protocol (the 

“Protocol”) that will help market participants comply with new variation margin 

requirements which shall come into force from March 2017. 

 

The protocol is stated to enable counterparties to quickly and efficiently put contractual 

documentation in place with multiple counterparties in order to implement the requirements, 

or to make changes to existing collateral agreements to bring them into compliance. 

 

Several jurisdictions, including the US and Japan, have adhered to a globally coordinated 

implementation schedule developed by the Basel Committee on Banking Supervision and 

IOSCO. Following this schedule, financial firms with the largest derivatives portfolios 

globally are expected to exchange initial and variation margin on their non-cleared 

derivatives trades from 1 September 2016. All firms that fall within the scope of the rules 

will have to post variation margin from 1 March 2017. The Protocol is targeted specifically 

towards this total implementation of variation margin rules. 

 

The text of the Protocol, guidance on the mechanics and a link for adherence, along with 

answers to frequently asked questions and a list of adherents, are available on the 

“protocol management” section of ISDA’s website, which may be accessed via the following 

link: 

 

http://www2.isda.org/functional-areas/protocol-management/open-protocols/ 

 

(ii) ISDA recommends greater standardisation in derivatives market 

 

On 15 September 2016, ISDA published a paper identifying a number of opportunities for 

greater standardisation and automation of derivatives trade processes in order to achieve 

improved efficiency, reduced complexity and lower costs for market participants. ISDA 

proposes better collaboration across all sectors of the derivatives market, in order to deal 

with the current challenges faced by market participants. 

 

The paper highlights a number of challenges with existing structures and processes, and 

recommends several steps the industry can take to create efficiencies. ISDA is working 

with stakeholders to develop a common view of an efficient market infrastructure and 

associated processes, which will enable the design of effective solutions. Fur thermore, 

ISDA will work with its members to explore opportunities to leverage advances in 

technology, as well as facilitate collaboration and communication between market 

participants. 

 

The paper highlights three areas where further standardization can be achieved, namely, 

documentation, data and processes and ISDA states that it will work with members to 

identify areas where there is a consensus for additional standard terms within the existing 

documentation. 

 

http://www2.isda.org/functional-areas/protocol-management/open-protocols/
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The paper further recommends the adoption of a standard, multi-use derivatives product 

identifier as a key requirement for reducing duplication and inconsistency. ISDA also calls 

on the industry to collaborate to agree on standards, processes and data elements for 

certain common processing tasks. 

 

A copy of the paper is available here: 

 

http://www2.isda.org/functional-areas/infrastructure-management/market-infrastructure-

and-technology/ 

 

International Organisation of Securities Commissions  

  

(i) IOSCO publishes final report on good practice for fees and expenses of collective 

investment schemes 

 

On 25 August 2016, IOSCO published its final report on Good Practice for Fees and 

Expenses of Collective Investment Schemes (the “Report”).  

 

The Report follows IOSCO’s June 2015 consultation report on the fees and expenses of 

investment funds and seeks to build on IOSCO’s final report on elements of international 

regulatory standards on fees and expenses of investment funds published in November 

2004. 

 

The Report sets out twenty-three examples of good practice relating to issues including 

transaction costs, changes to the fees and expenses of a collective investment scheme, 

hard and soft commissions on transactions, fees associated with collective investment 

schemes that invest in other funds, fee differentiation in multi-class collective investment 

schemes and permitted and prohibited expenses for a collective investment scheme.  

 

A copy of the Report may be accessed via the following link: 

 

http://www.iosco.org/library/pubdocs/pdf/IOSCOPD543.pdf  

 

(ii) IOSCO publishes consultation on good practices for the termination of investment 

funds 

 

On 18 August 2016, IOSCO published a consultation report on good practices for the 

termination of investment funds (the “Consultation”). The aim of the Consultation is to 

obtain feedback from stakeholders on these good practices for collective investment 

schemes and other fund structures such as commodity, real estate and hedge funds. The 

scope of the Consultation covers retail investment funds and investment funds for 

professional investors. 

 

The Consultation outlines proposed good practices on the voluntary termination for 

investment funds that are categorised under the following headings: 

 

 Disclosure at time of investment; 

 

http://www2.isda.org/functional-areas/infrastructure-management/market-infrastructure-and-technology/
http://www2.isda.org/functional-areas/infrastructure-management/market-infrastructure-and-technology/
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD543.pdf
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 Decision to terminate; 

 

 Decision to merge; 

 

 During the termination process; and 

 

 Specific types of investment funds. 

 

A consolidated list of consultation questions is presented in Appendix 1 to the Consultation. 

 

IOSCO will consider submissions to the Consultation made on or before 17 October 2016.  

 

A copy of the Consultation is available at the following link: 

 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD542.pdf 

 

Central Bank of Ireland 

 

(i) Central Bank publishes feedback statement on CP100 

 

On 4 July 2016, the Central Bank published a feedback statement (the “Feedback 

Statement”) on its Consultation Paper on Risk Assessment and Capital Planning for Fund 

Administrators (“CP 100”).  

 

CP100 relates to the publication of an Investment Firm Rulebook (“the Rulebook”) which 

consolidates into one document of all the conditions and requirements which the Central 

Bank imposes on investment firms. Having considered the options available to the Central 

Bank to achieve this, the Central Bank intends to publish the Rulebook in the form of 

Central Bank Regulations (the “Proposed Regulations”) pursuant to the provisions of the 

Central Bank (Supervision and Enforcement) Act 2013 which permits the Central Bank to 

make regulations for the proper and effective regulation of regulated financial service 

providers. The Proposed Regulations are expected to be published before the end of the 

year. In order to assist firms implementing the Proposed Regulations, it is the Central 

Bank’s intention to publish Guidance for firms on the Proposed Regulations. This will 

include the guidance provided in the draft Guidance Note attached to CP 100. 

 

The Feedback Statement summarises the responses received, along with the Central 

Bank's comments and decisions. In total, four responses were received. The Feedback 

Statement covers the following: 

 

 Proposed Risk Assessment and Capital Planning – Regulation 98 of the Proposed 

Regulations proposes requiring Fund Administrators to have in place sound, effective, 

and comprehensive strategies processes and systems to identify and manage the 

risks that are applicable to the Fund Administrator and to assess whether the Fund 

Administrator has adequate own funds to cover those risks. This requirement 

encourages a risk-focused approach to capital and brings requirements in this area 

broadly in line with those applying to MiFID investment firms in Ireland. 

 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD542.pdf
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Two respondents were opposed to the Central Bank’s proposal to introduce a risk 

assessment and capital planning requirement for Fund Administrators and 

respondents questioned the appropriateness of mandating stringent requirements in 

relation to risk assessment and capital planning, particularly by way of statutory 

instrument. In particular the respondents highlighted that the business model of a 

Fund Administrator was not comparable to that of a MiFID firm and that the balance 

sheet of a Fund Administrator is not as vulnerable to significant and relatively quick 

movements such as those that banks may experience from credit losses or mark to 

market valuations. 

 

In its Feedback Statement, the Central Bank sets out that it aims to establish risk 

assessment and capital planning requirements that are similar in nature to the Pillar 2 

requirements but that are tailored to a Fund Administrator’s activities and take into 

account the more straight-forward business models of Fund Administrators.  

 

 Sources of Risk – Regulation 101 of the Proposed Regulations proposes a list of 

sources of risk and requires that a Fund Administrator must, at a minimum, assess 

whether each of the risks listed is relevant for its business and, if it is, the adequacy of 

the Fund Administrator’s existing measures to address that risk. The proposed 

Guidance provides further detail on what might be covered when considering each risk 

and Central Bank expectations for management of these risks. 

 

Respondents suggested that it may be more appropriate to specify the list of risks in 

guidance. Respondents also noted that the list of risks was not fully aligned with the 

risks referred to in the Central Bank’s PRISM Guidelines.  

 

In its response, the Central Bank set out that it is their intention that the list of risks in 

Regulation 101 will represent a minimum list of risks which should be addressed and 

Fund Administrators should consider all risks that are relevant in the context of their 

individual business models and consider how they may impact on their capital and 

liquidity adequacy. 

 

The Central Bank considers that Fund Administrators can use their own risk 

taxonomies for the risk assessment and capital planning process, provided they can 

demonstrate that they have: 

 

a) Assessed the relevancy of all of the risks listed in Regulation 101; 

 

b) Determined which risks are material to their individual business models; and 

 

c) Established processes and procedures to mitigate these risks in accordance with 

the Proposed Regulations and Guidance. 

      

The Central Bank acknowledges that liquidity risk may be considered a low risk for 

some Fund Administrators. However, the Central Bank notes that an operational or 

environmental event may cause the liquidity position of a firm to change rapidly and 

therefore, the Central Bank believes that liquidity monitoring should be undertaken by 

all Fund Administrators. 
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 Wind-down Plans – Respondents also commented on the proposal in Regulation 100 

that a Fund Administrator is required to draw up a plan setting out how it would wind 

down in an orderly fashion in the event of failure. Two respondents considered this to 

be more appropriate to systemic institutions such as banks rather than Fund 

Administrators. One respondent asked for clarity on the expected outcome of the 

requirement to prepare wind-down plans and questioned the appropriateness of this 

requirement being introduced as part of an initiative with respect to capital planning. It 

was suggested that a working group would be helpful to further define this 

requirement. Another respondent suggested that the requirement for Fund 

Administrators to prepare wind-down plans be considered on a risk based approach. 

 

In its response, the Central Bank aims to be proactive rather than reactive in dealing 

with wind down situations and is aiming to ensure a consistency of approach across 

Fund Administrators. The Central Bank is aware that many Fund Administrators are 

part of larger group structures and recognise that they may be able to leverage off 

group infrastructure and support in various situations. However, the Central Bank 

considers that Fund Administrators cannot exclusively rely on group support when 

considering wind-down planning. Any assumptions in terms of group support should 

be clearly stated in various wind-down scenarios and consideration should be given as 

to the likelihood of a scenario where group support may not be available.  

 

 Other feedback – In the feedback to CP100 the Central Bank received a number of 

other comments that were not in response to a particular question. In response to 

such comments, the Central Bank: 

 

o Emphasises that firms must be able to make an assessment of all risks listed in 

Regulation 101 in the first instance. If the Fund Administrator makes an 

assessment that a particular risk is not relevant then the Fund Administrator may 

make a determination that no further action is needed; 

 

o Notes that paragraph II of the Draft Guidance Note makes it clear that 

appropriate testing and scenario analysis applies to larger, more complex fund 

administrators; and 

 

o Acknowledges the respondent’s submission in relation to the requirement to 

reconcile internal capital and own funds and intends to remove this reconciliation 

requirement. 

 

The Feedback Statement is available at the following link: 

 

https://www.centralbank.ie/regulation/poldocs/consultation-

papers/Documents/CP100%20Consultation%20on%20Risk%20Assessment%20and%20C

apital%20Planning%20for%20Fund%20Administrators/CP100%20Feedback%20Statement

.pdf  

 

 

 

https://www.centralbank.ie/regulation/poldocs/consultation-papers/Documents/CP100%20Consultation%20on%20Risk%20Assessment%20and%20Capital%20Planning%20for%20Fund%20Administrators/CP100%20Feedback%20Statement.pdf
https://www.centralbank.ie/regulation/poldocs/consultation-papers/Documents/CP100%20Consultation%20on%20Risk%20Assessment%20and%20Capital%20Planning%20for%20Fund%20Administrators/CP100%20Feedback%20Statement.pdf
https://www.centralbank.ie/regulation/poldocs/consultation-papers/Documents/CP100%20Consultation%20on%20Risk%20Assessment%20and%20Capital%20Planning%20for%20Fund%20Administrators/CP100%20Feedback%20Statement.pdf
https://www.centralbank.ie/regulation/poldocs/consultation-papers/Documents/CP100%20Consultation%20on%20Risk%20Assessment%20and%20Capital%20Planning%20for%20Fund%20Administrators/CP100%20Feedback%20Statement.pdf
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(ii) Central Bank publishes feedback statement on CP 101 

 

On 4 July 2016, the Central Bank published a feedback statement (the “Feedback 

Statement”) on its Consultation Paper on a Capital Requirement Framework for Market 

Operators (“CP 101”). CP 101 relates to the introduction of a risk based capital 

requirement to apply to market operators in Ireland. The closing date for comments to CP 

101 was May 2016 and in total one response was received. 

 

 Proposal to establish a capital requirement framework (“CRF”) for market 

operators – The respondent and the Central Bank agreed that ensuring adequate 

capital based on individually identified and assessed risks and ensuring adequate 

capital to facilitate an orderly wind down are two key components of an appropriate 

capital regime for market operators. The Central Bank considers that six months 

operating costs is an appropriate quantitative minimum for the level of capital required 

and this is reflected in the proposed CRF as the “basic capital requirement” which is 

defined as the higher of six months operating expenses or the Market Operator Risk 

and Capital Adequacy Assessment Process (the “MORCAAP”) figure. The MORCAAP 

represents the sum of the capital required for individually identified and assessed risks 

in stressed market conditions and the capital required for an orderly wind down. The 

assessment of the capital required for an orderly wind down under the MORCAAP is a 

bespoke assessment that should take into account the individual characteristics of a 

market operator’s business model and may result in a figure that is higher or lower 

than six months operating costs. 

 

 Proposal to encompass a risk governance element and a risk based assessment 

in the CRF – The respondent commented that there should be greater cognisance of 

an individual market operator’s business model when assessing relevant risks and 

disagreed with the proposed method of calculating the MORCAAP figure commenting 

that it would result in an excessive and disproportionately high capital requirement 

amount. Finally, with regard to recovery and resolution plans, the respondent noted 

that elements of these requirements were more appropriate to the banking sector. 

 

The Central Bank clarified that the MORCAAP is an assessment that is specific to 

each market operator’s business model and that it is for the particular market operator 

to determine the specific risks that are relevant to its business, to model appropriate 

stressed scenarios and to determine the amount of capital that it considers 

appropriate to hold against those risks. In terms of the requirement under the 

MORCAAP to estimate the amount of capital required to support an orderly wind 

down, the Central Bank commented that this is a bespoke assessment taking into 

account the individual characteristics of the market operator’s business model and 

considering specific events which may cause the market operator to fail. This 

assessment may result in a capital requirement that is higher or lower than six months 

operating costs. The assessment should be based on robust assumptions and the 

market operator should be able to provide strong justification for the assumptions 

used. 

 

In relation to the requirement under the MORCAAP that the amount of capital required 

to achieve an orderly wind down is added to the amount of capital required to cover 
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business risks, the Central Bank highlighted that, while these are independent 

assessments – one assessment entailing a consideration of the impact of stressed 

market conditions on a market operator’s capital position and the other assessment 

entailing a consideration of the capital required to wind down in an orderly fashion – 

the Central Bank considers that in reality a wind down scenario is unlikely to occur 

outside of a stressed scenario that results in the materialisation of other risks and 

losses. Given the reliance of other market participants on market operators, the 

Central Bank comments that it is critical that capital required for an orderly wind down 

still be available after a stressed event has occurred. Therefore, the Central Bank 

considers it appropriate to combine these two amounts and does not view this as a 

double counting of the capital that is required. 

 

With respect to the comments made on the requirement to prepare recovery and 

resolution plans, the Central Bank agreed with the respondent that the approach taken 

should be individual to each market operator and clarified that this is the intention set 

out in CP 101. The plans prepared should be specific to each individual market 

operator, taking into account its capital structure and its business model. The level of 

detail and complexity required of such plans should depend on the complexity of the 

market operator’s business model and on the reliance of other financial market 

participants on the market operator. 

 

A copy of the Feedback Statement is available at the link below: 

 

http://www.centralbank.ie/regulation/poldocs/consultation-

papers/Documents/CP101%20Consultation%20on%20a%20Capital%20Requirement%20F

ramework%20for%20Market%20Operators/CP101%20Feedback%20Statement.pdf 

 

A copy of CP 101 is may be accessed via the following link: 

 

https://www.centralbank.ie/regulation/marketsupdate/Documents/CP101%20Consultation%

20on%20a%20Capital%20Requirement%20Framework%20for%20Market%20Operators.p

df 

 

(iii) Central Bank publishes Guidance Note on Completing an Application for 

Authorisation as a Retail Intermediary  

 

On 5 July 2016, the Central Bank issued an updated guidance note on completing an 

application for authorisation as a retail intermediary in Ireland under the European 

Communities (Insurance Mediation) Regulations 2005 (“IMR”); the Investment 

Intermediaries Act 1995 (“IIA”); the Consumer Credit Act 1995 (“CCA”) and the European 

Union (Consumer Mortgage Credit Agreements) Regulations 2016 (“CMCAR”) (the 

“Guidance Note”).  

 

To obtain an authorisation as a retail intermediary firm, an application must be submitted to 

the Central Bank which demonstrates that the applicant is in a position to comply with the 

appropriate regulatory requirements.  

 

http://www.centralbank.ie/regulation/poldocs/consultation-papers/Documents/CP101%20Consultation%20on%20a%20Capital%20Requirement%20Framework%20for%20Market%20Operators/CP101%20Feedback%20Statement.pdf
http://www.centralbank.ie/regulation/poldocs/consultation-papers/Documents/CP101%20Consultation%20on%20a%20Capital%20Requirement%20Framework%20for%20Market%20Operators/CP101%20Feedback%20Statement.pdf
http://www.centralbank.ie/regulation/poldocs/consultation-papers/Documents/CP101%20Consultation%20on%20a%20Capital%20Requirement%20Framework%20for%20Market%20Operators/CP101%20Feedback%20Statement.pdf
https://www.centralbank.ie/regulation/marketsupdate/Documents/CP101%20Consultation%20on%20a%20Capital%20Requirement%20Framework%20for%20Market%20Operators.pdf
https://www.centralbank.ie/regulation/marketsupdate/Documents/CP101%20Consultation%20on%20a%20Capital%20Requirement%20Framework%20for%20Market%20Operators.pdf
https://www.centralbank.ie/regulation/marketsupdate/Documents/CP101%20Consultation%20on%20a%20Capital%20Requirement%20Framework%20for%20Market%20Operators.pdf
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The Guidance Note sets out the criteria for assessing applicants, how to make an 

application and detailed guidance on completing the application form. The Appendix to the 

Guidance Note provides details on the headings to be covered in the Business Plan and 

Programme of Operations. 

 

The Guidance Note can be accessed via the following link: 

 

https://www.centralbank.ie/regulation/industry-

sectors/retailintermediaries/Documents/230316%20Guidance%20Note%20for%20Completi

ng%20an%20Application%20form.pdf  

 

(iv) Central Bank publishes discussion paper on the payment of commission to 

intermediaries 

 

On 26 July 2016, the Central Bank published a Discussion Paper on the Payment of 

Commission to Intermediaries (the “Discussion Paper”). The purpose of the Discussion 

Paper is to build on the Central Bank’s Guidelines on the Variable Remuneration 

Arrangements for Sales Staff issued in July 2014 and to obtain feedback from interested 

parties on the risks and benefits to consumers of insurance companies, banks and other 

financial firms paying commissions to intermediaries who distribute their financial products. 

 

The Discussion Paper is open for comment until 18 October 2016 and the Central Bank has 

invited comments from consumers, financial entities, non-financial corporates, financial 

advisors, academics and researchers and intermediaries. 

 

A copy of the Discussion Paper is available at the link below:  

 

https://www.centralbank.ie/regulation/processes/consumer-protection-code/compliance-

monitoring/Documents/Discussion%20Paper%20on%20Payment%20of%20Commission%

20to%20Intermediaries.pdf 

 

(v) Central Bank publishes results of survey on foreign-exchange contracts and OTC 

interest rate derivatives market in Ireland 

 

On 1 September 2016, the Central Bank of Ireland published the results of the triennial 

survey on foreign exchange and interest-rate derivatives market activity in Ireland. The 

results form part of a global survey carried out by the Bank for International Settlements 

conducted in April 2016. 

 

The key findings of the survey are: 

 

 There was a substantial decline in the average daily turnover of both foreign-exchange 

contracts and interest-rate derivatives in Ireland between 2013 and 2016; 

 

 In terms of foreign-exchange contracts, average daily turnover declined in Ireland from 

$10.3 billion a day in April 2013 to $2.2 billion per day in April 2016. This is a decline 

of 78 per cent, unadjusted for exchange rate movement; 

 

https://www.centralbank.ie/regulation/industry-sectors/retailintermediaries/Documents/230316%20Guidance%20Note%20for%20Completing%20an%20Application%20form.pdf
https://www.centralbank.ie/regulation/industry-sectors/retailintermediaries/Documents/230316%20Guidance%20Note%20for%20Completing%20an%20Application%20form.pdf
https://www.centralbank.ie/regulation/industry-sectors/retailintermediaries/Documents/230316%20Guidance%20Note%20for%20Completing%20an%20Application%20form.pdf
https://www.centralbank.ie/regulation/processes/consumer-protection-code/compliance-monitoring/Documents/Discussion%20Paper%20on%20Payment%20of%20Commission%20to%20Intermediaries.pdf
https://www.centralbank.ie/regulation/processes/consumer-protection-code/compliance-monitoring/Documents/Discussion%20Paper%20on%20Payment%20of%20Commission%20to%20Intermediaries.pdf
https://www.centralbank.ie/regulation/processes/consumer-protection-code/compliance-monitoring/Documents/Discussion%20Paper%20on%20Payment%20of%20Commission%20to%20Intermediaries.pdf
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 For interest-rate derivatives, average daily turnover fell in Ireland from $2.9 billion in 

April 2013 to $1.1 billion per day in April 2016. This is a decline of 63 per cent, 

unadjusted for exchange rate movements; 

 

 The global results show that trading in foreign-exchange markets averaged $5.1 trillion 

per day in April 2016, down from $5.4 trillion in April 2013; 

 

 The global results also show that daily turnover in OTC interest-rate derivatives 

averaged $2.7 trillion in April 2016, and this was an increase from $2.3 trillion in April 

2013; and 

 

 Ireland ranked 46
th
 globally in April 2016 in terms of turnover of foreign-exchange 

contracts, down from 33
rd

 in April 2013. In terms of interest-rate derivatives, Ireland 

ranked 28
th
 globally in April 2016, down from 23

rd
 in 2013. 

 

The Irish results may be accessed via the link below: 

 

http://www.centralbank.ie/polstats/stats/Pages/bissurvey.aspx 

 

The global results may be accessed via the following link: 

 

http://www.bis.org/publ/rpfx16.htm 

 

(vi) Central Bank publishes letter to industry following themed inspection of the Irish 

structured retail product industry 

 

On 1 September 2016, the Central Bank published a letter to industry following its themed 

inspection of structured retail products in MiFID authorised investment and stockbroking 

firms and credit institutions (the “Letter”). The themed inspection follows the Central 

Bank’s Consumer Protection Outlook Report, published in February 2016. 

 

The themed inspection identified that there has been a move away from capital protected 

deposit-based products towards more complex, capital at risk products and that the Irish 

market consists mainly of two types of structured retail products – deposit-based structured 

retail products and note-based structured retail products. 

 

The themed inspection identified a number of areas of concern, namely: 

 

 Weak Product Governance Arrangements – Firms’ product governance 

arrangements were reviewed against the good practices set out in ESMA’s Opinion on 

Good Practices for Product Governance Arrangements in relation to Structured Retail 

Products and ESMA’s Opinion on MiFID Practices for Firms Selling Complex 

Products. The inspection identified weaknesses in the following areas: 

 

(i) Quality of policies and procedures; 

 

(ii) Target market identification; 

 

http://www.centralbank.ie/polstats/stats/Pages/bissurvey.aspx
http://www.bis.org/publ/rpfx16.htm
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(iii) Product testing; 

 

(iv) Counterparty due diligence; 

 

(v) Training of distributors; and 

 

(vi) Review process 

 

Further details on these findings and good practices identified are set out in 

Appendices 2 and 3 of the Letter. 

 

A product performance comparison was also carried out and identified that over half of 

the structured retail products that matured in 2014 and 2015 underperformed against 

NTMA State Savings Products, suggesting that, in some circumstances, a less 

complex product may meet the consumer’s needs and reinforces the need for firms to 

have strong product governance arrangements in place, particularly in relation to 

product testing, to ensure that they are delivering fair outcomes for consumers. 

 

 Credit linked notes being sold to retail clients – The Central Bank identified a 

particular type of structured retail product being sold to retail clients which combines a 

note with a derivative, in the form of a credit default swap. Capital protection and 

income from these products are generally conditional upon the creditworthiness of 

multiple counterparties, namely an issuer and one or more reference entities. 

 

The Central Bank considers these products to be particularly complex and risky given 

the layers of credit risk involved and the potential for a consumer to lose their full 

investment. The Central Bank is also concerned that such risks are not being 

adequately highlighted to consumers. 

 

 Capital Protected/Protection – In the context of firms’ regulatory disclosure 

requirements, the term ‘capital protection’ or ‘capital protected’ is deemed to be 

relevant material information to be disclosed to consumers. However, the use of such 

terminology can create a perception of safety which may not be consistent with the 

product’s features and risks.  

 

The inspection identified various types of structured retail products being marketed as 

capital protected, however, this varies depending on the set up of the product. In order 

to provide information to a consumer that is fair, clear and not misleading, the Central 

Bank expects firms, for any products where capital is at risk, to include capital at risk 

warnings in a prominent position on all information to clients. This includes, but is not 

limited to, brochure cover page, key features documents, webpages and other 

marketing materials. 

 

The Central Bank highlights that firms should be aware of forthcoming EU legislation 

(namely the PRIIPs KID Regulation and MiFID II) which will impose more detailed 

requirements on manufacturing and distributing structured financial products and other 

financial instruments.  
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The Central Bank states that all firms are required to immediately consider the issues 

identified in the Letter and take any remedial actions necessary. The Central Bank also 

expects that the Letter is presented, discussed and minuted at the next meeting of the 

board of directors. 

 

A copy of the Letter is available at the following link: 

 

https://www.centralbank.ie/regulation/industry-sectors/investment-

firms/Documents/Industry%20Letter%20-

%20Structured%20Retail%20Products%20Themed%20Inspection%20-

%2001%20September%202016.pdf 

 

(vii) Central Bank issues letter regarding directors’ time commitments thematic review  

 

On 8 September 2016, the Central Bank issued a letter to all fund service providers and 

fund boards on the Review of the Number of Directorships held by Individuals within the 

Investment Funds Industry (the “Letter”) which provides an update on the director time 

commitments thematic review carried out in 2015 (the “2015 Review”). Extensive 

engagement with directors following the 2015 Review has delivered significant progress in 

reducing concentrations of directorships.  

 

The Letter noted that the 2015 Review highlighted the need for a further, detailed analysis 

of the sub-funds within a director’s portfolio. The Central Bank conducted an analysis of 

directors’ time commitments on a sub-fund by sub-fund basis in order to determine the 

impact of sub-fund complexity on directors’ time commitments and if directors were 

allocating sufficient time in order to fulfil their obligations. Following this analysis, the 

Central Bank found that the amount of time allocated annually to sub-funds across the 

population of directors varied significantly from 2 hours to 11 hours per sub-fund, noting a 

number of factors which impacted the time allocation required for each sub-fund.    

 

The Central Bank considers the responsibilities associated with high numbers of sub-funds 

to be significant and, in addition to guidance already issued, highlighted the following areas 

for directors to consider when reviewing their capacity to fulfil their directorship roles: 

 

 Ensure that the documentation received is sufficiently detailed and provides the 

necessary sub-fund information to perform the role of director;  

 

 Sub-fund numbers must be evaluated when conducting portfolio planning and 

assessing future directorships; and  

 

 The nature of the sub-fund and level of sub-fund monitoring must be carefully 

considered and included in overall time capacity. 

 

In respect of continued engagement, the Central Bank noted that where it assesses that an 

individual director has aggregate professional time commitment in excess of 2,000 hours a 

year, including commitments to at least 20 fund boards, the Central Bank would deem that 

individual to be at a high risk of not being able to fulfil their board roles to an appropriate 

https://www.centralbank.ie/regulation/industry-sectors/investment-firms/Documents/Industry%20Letter%20-%20Structured%20Retail%20Products%20Themed%20Inspection%20-%2001%20September%202016.pdf
https://www.centralbank.ie/regulation/industry-sectors/investment-firms/Documents/Industry%20Letter%20-%20Structured%20Retail%20Products%20Themed%20Inspection%20-%2001%20September%202016.pdf
https://www.centralbank.ie/regulation/industry-sectors/investment-firms/Documents/Industry%20Letter%20-%20Structured%20Retail%20Products%20Themed%20Inspection%20-%2001%20September%202016.pdf
https://www.centralbank.ie/regulation/industry-sectors/investment-firms/Documents/Industry%20Letter%20-%20Structured%20Retail%20Products%20Themed%20Inspection%20-%2001%20September%202016.pdf
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standard and, by implication, that there is a high risk to the quality of performance of those 

Boards where the individual is a director.  

 

A Q&A published on the Central Bank’s website clarifies that the “20” directorships number 

refers only to Irish authorised investment funds and Irish authorised fund management 

companies (UCITS management companies, AIFM and AIF management companies) 

directorships.   

 

As boards and individual directors are responsible for compliance with all regulatory 

obligations and related guidance, the Central Bank noted that each board should review 

their current composition, taking the guidance into account, to ensure, that each director 

appointed has sufficient time allocated to their role. In addition to this, the numbers of 

directorships held should be at an acceptable and manageable level.  

 

A copy of the Letter can be found at the following link: 

 

http://www.centralbank.ie/regulation/industry-sectors/funds/Documents/Director Time 

Commitments Industry Letter.pdf 

 

(viii) Central Bank issues Guidance on Information Technology and Cybersecurity Risks 

 

Following several inspections, thematic reviews and ongoing supervisory engagements 

throughout the course of 2015 and 2016, the Central Bank published on September 13, 

2016 Cross Industry Guidance in respect of Information Technology and Cybersecurity 

Risks (the “Guidance”). 

 

The Guidance applies to all regulated firms in Ireland and follows a Central Bank letter to 

industry in September 2015 which communicated the results of its thematic inspection in 

relation to cybersecurity and the related operational risks across investment firms, fund 

service providers and stockbrokers. 

 

The Guidance highlights that, based on the Central Bank’s supervisory experience to date, 

firms are not implementing sufficiently robust IT systems and controls and must increase 

their capability to deal with IT failures and cybersecurity incidents in order to minimise any 

potential impact on their business and reputation.  

 

For most firms in the financial services sector, IT is a core aspect of the functioning of the 

business, with most (if not all) key functions supported or run by IT. The Central Bank 

highlights a number of inadequate practices, namely a lack of prioritisation, a lack of 

awareness and a lack of understanding of IT and cybersecurity related risks and point out 

that more attention is required at both senior management and Board level to ensure that 

these risks are managed effectively. The Central Bank also identifies a number of 

recommended practices covering: 

 

 Board of Directors and Senior Management Oversight of IT and Cybersecurity 

Risk – The Central Bank expects firms to develop and document a comprehensive 

Board approved IT strategy which is aligned with the overall business strategy with 

sufficient staff and financial resources allocated to the strategy to ensure it can be 

http://www.centralbank.ie/regulation/industry-sectors/funds/Documents/Director%20Time%20Commitments%20Industry%20Letter.pdf
http://www.centralbank.ie/regulation/industry-sectors/funds/Documents/Director%20Time%20Commitments%20Industry%20Letter.pdf
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executed efficiently. The Guidance emphasises the need for the Board to receive 

updates on key IT issues, including major IT projects, IT priorities and significant IT 

incidents as well as regular reports on key IT risks.  

 

 IT Specific Governance – The Central Bank recommends that firms should ensure 

that documented policies, standards and procedures which address the identification, 

monitoring, mitigation and reporting of firms’ IT related risks are in place and that the 

roles and responsibilities in managing IT risks are clearly defined, documented and 

communicated to relevant staff. In addition, a sufficiently senior person in the firm 

should be appointed with responsibility for IT and cybersecurity matters. The Central 

Bank recommends that these policies and procedures are reviewed and updated on a 

regular basis. 

 

 IT Risk Management Framework – The Central Bank expects that firms develop, 

implement, maintain and communicate an IT risk management framework, which 

should facilitate a comprehensive review of IT risks, encompassing risk identification, 

assessment, monitoring and testing of its effectiveness and set out staff and senior 

management responsibilities and accountability. The Guidance provides that risk 

assessments should be carried out on a regular basis, considering both internal and 

external sources of risk and firms should maintain an inventory of all IT assets within 

the firm.  

 

 Disaster Recovery and Business Continuity Planning – One of the issues raised 

by the Guidance is that a high reliance on IT for critical business operations exposes 

firms to the risk of severe disruption. Firms should ensure that documented disaster 

recovery and business continuity plans are in place and that sufficient resources are 

provided to support effective planning, testing and execution of same. The Central 

Bank expects that the Board is provided with updates on the various scenarios 

considered and the development and testing of the disaster recovery and business 

continuity plans. 

 

 IT Change Management – The Guidance outlines that firms are expected to have in 

place adequate systems to manage the change/upgrade/replacement of IT systems, 

including having approval requirements in place. 

 

 Cybersecurity – Firms are required to have in place a documented strategy to 

address cyber risk, which is reviewed and approved at Board level. The Central Bank 

recommends that training programmes are implemented to enable staff to identify 

good IT security practices, common threat types and familiarise themselves with the 

firm’s policies and procedures  regarding the appropriate use of applications, systems 

and networks. The Central Bank provides that, at a minimum, cyber risk management 

should address the identification, prevention and detection of security events, threats 

and incidents, security incident handling and recovery planning after an incident. Firms 

should also have in place a documented cybersecurity incident response plan which 

provides a roadmap for the actions the firm will take during and after a security 

incident. The Central Bank should be notified in circumstances where a cybersecurity 

incident has a significant adverse effect on the firm’s ability to provide adequate 

services to its customers, its reputation or its financial condition. 



 

Dillon Eustace |  40 

 

 

 Outsourcing of IT Systems and Services – The Central Bank expects firms  to 

conduct thorough due diligence on any potential service providers, to include 

consideration of their technical capabilities, performance track record, financial 

strength and viability, service quality and reliability. In circumstances where any IT 

services are outsourced, the contract between the firm and the service provider should 

include a Service Level Agreement detailing sufficiently robust provisions in relation to 

security, service availability, performance metrics and penalties. The Guidance also 

outlines the requirement to have in place an exit management strategy to reduce the 

risk of disruption in the event that key outsourced IT services are unexpectedly 

withdrawn by the service provider or terminated by the firm. 

 

For a copy of the Guidance in full see the following link: 

 

http://www.centralbank.ie/publications/Documents/Cross%20Industry%20Guidance%20Inf

ormation%20Technology%20Cybersecurity%20Risks.pdf 

 

An article prepared by Dillon Eustace on the Guidelines is available at the following link: 

 

http://www.dilloneustace.com/download/1/Publications/Regulatory%20and%20Compliance/

Central%20Bank%20publishes%20Cross%20Industry%20Guidance%20in%20respect%20

of%20Information%20Technology%20and%20Cybersecurity%20Risks.pdf 

 

(ix) Central Bank publishes statistical release for investment funds 

 

On 22 September 2016, the Central Bank published a statistical release for investment 

funds for the second quarter of 2016. The following key points were highlighted in the 

statistical release; 

 

 The net asset value of investment funds resident in Ireland increased by 4.3% (€61 

billion) over the second quarter of 2016, reaching €1,457 billion; 

 

 The second quarter saw strong investor inflows to investment funds, amounting to €22 

billion, continuing the general trend of recent quarters. Portfolio revaluations were 

positive, at €39 billion, reflected in both debt and equity holdings; 

 

 The value of total assets held by investment funds increased by €12 billion to €1,784 

billion, amid strong inflows from investors and positive revaluations, although this was 

somewhat offset by the effect of a data reclassification; and 

 

 A strong second quarter for global equity markets saw positive revaluations of €11 

billion in the equity holdings of investment funds despite global equity and currency 

market fluctuations late in the quarter following the Brexit vote. 

 

A copy of the Statistical Release is available at the following link: 

 

http://www.centralbank.ie/press-area/press-releases/Pages/InvestmentFunds-

Q22016.aspx  

http://www.centralbank.ie/publications/Documents/Cross%20Industry%20Guidance%20Information%20Technology%20Cybersecurity%20Risks.pdf
http://www.centralbank.ie/publications/Documents/Cross%20Industry%20Guidance%20Information%20Technology%20Cybersecurity%20Risks.pdf
http://www.centralbank.ie/press-area/press-releases/Pages/InvestmentFunds-Q22016.aspx
http://www.centralbank.ie/press-area/press-releases/Pages/InvestmentFunds-Q22016.aspx
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(x) Central Bank to investigate firms’ compliance with pre-approved control functions 

 

On 30 September 2016, in the fourth edition of the Intermediary Times, the Central Bank 

announced its intention to investigate regulated financial service providers’ compliance with 

their obligations under section 21 of the Central Bank Reform Act 2010 and the Central 

Bank’s Guidance on Fitness and Probity Standards (the “Guidance”). 

 

The Guidance required regulated financial service providers submit to the Central Bank by 

31 December 2011, a list of employees performing pre-approval controlled functions 

(“PCFs”) as of 1 December 2011. The Central Bank notes that that a number of firms did 

not comply with this obligation by failing to submit to the Central Bank a list of employees 

performing PCFs as of 1 December 2011. 

 

Additionally, the Central Bank advises that there is an on-going obligation for the purposes 

of Section 21 of the Central Bank Reform Act 2010, whereby an Annual PCF Confirmation 

Return (the “Annual PCF Return”) is required to be submitted for all PCF holders. The 

purpose of this return is to confirm that all PCF holders are compliant with the Central 

Bank’s Fitness and Probity Standards and they continue to agree to abide by the 

Standards. 

 

During October and November 2016, the Central Bank intends to engage with firms which 

have failed to comply with these obligations. 

 

A copy of the Intermediary Times is available at the following link: 

 

http://www.centralbank.ie/regulation/industry-

sectors/retailintermediaries/Documents/September%20Edition.pdf 

 

Anti-Money Laundering (“AML”)/Counter-Terrorist Financing (“CTF”) 

 

(i) European Commission publishes proposal for a Directive amending MLD4 

 

On 5 July 2016, the European Commission published its legislative proposal for a Directive 

amending the Fourth Money Laundering Directive ((EU) 2015/849) (“MLD4”), along with a 

questions and answers document (the “Proposal”). The Commission also published a 

factsheet on the proposed Directive coupled with an impact assessment. 

 

The Proposal has been drafted in response to the growing threat of terrorism within the EU, 

as well as in an attempt to enhance transparency within the global financial system – a 

particularly relevant consideration in light of concerns arising from the “Panama Papers” 

mass data leak. 

 

The measures contained in the Proposal were developed in connection with the European 

Commission’s February 2016 Action Plan for strengthening the fight against terrorist 

financing. 

http://www.centralbank.ie/regulation/industry-
http://www.centralbank.ie/regulation/industry-
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The aim of the Proposal is to complement the existing EU preventative legal framework by 

setting out additional measures to better counter the financing of terrorism and to ensure 

increased transparency for financial transactions and legal entities.  

 

The Proposal contains a number of amendments to MLD4, including in relation to the 

disclosure of beneficial ownership information, the information request powers available to 

Financial Intelligence Units (“FIUs”), and the enhanced due diligence measures (“EDD”) 

applicable to entities based in high-risk third countries. In a number of cases, the proposed 

amendments introduce EU-wide requirements in areas where similar domestic steps have 

already been taken in one or more Member States. 

 

However, one of the most significant details of the Proposal is the proposed change to the 

implementation date for MLD4. Under the original draft, Member States were required to 

implement the laws, regulations and administrative provisions necessary to comply with 

MLD4 by 26 June 2017. However, if the Proposal is approved, this implementation date will 

be brought forward to 1 January 2017, meaning that Member States will have a very short 

timeframe to ensure that the requirements of MLD4, including those proposed 

amendments and additions contained in the Proposal, are implemented in full. However 

given a large number of Member States have expressed concerns about this timetable, it is 

likely that this date will be changed. 

 

 

The Proposal has been passed to the European Parliament and Council for consideration. 

The Council held a preliminary exchange of views on the Proposal at an Economic and 

Financial Affairs Council meeting on 12 July 2016 where it was agreed to commence 

technical work on the Proposal. It is understood that the Proposal is currently at the 

preparatory phase in the European Parliament. 

 

A copy of the Proposal is available at the following link: 

 

http://ec.europa.eu/justice/criminal/document/files/aml-directive_en.pdf 

 

(ii) Commission Delegated Regulation (EU) 2016/1675 identifying high-risk third 

countries with strategic deficiencies was published in the Official Journal of the EU 

 

On 20 September 2016, Commission Delegated Regulation (EU) 2016/1675 of 14 July 

2016 supplementing MLD4 by identifying high-risk third countries with strategic deficiencies 

was published in the Official Journal of the EU (the “Delegated Regulation”).  

 

The Delegated Regulation sets out the list of third-country jurisdictions, as identified by the 

European Commission using the non-exhaustive list of criteria set out in Article 9 of MLD4,  

which have strategic deficiencies in their anti-money laundering and countering the 

financing of terrorism regimes that pose significant threats to the financial system of the 

European Union (“high-risk third countries”).  
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Under Article 18(1) of MLD4, firms are required to apply enhanced due diligence measures 

(“EDD”) when establishing business relationships or carrying out transactions with natural 

persons or legal entities established in high-risk third countries. 

 

In making its assessments, the European Commission checked data against various 

globally-recognised benchmarks, including materials produced by the Financial Action 

Task Force (“FATF”). The European Commission explains that its intention in adopting the 

Delegated Regulation is to reflect in EU law a listings process similar to that carried out by 

the FATF. However, it remains free to differ from the FATF list, for example, by including 

countries that are not listed by the FATF. It did not consult on the list, as it corresponds to 

the agreed international list. 

 

The European Commission advised that the fundamental nature of the list is not to apply a 

"name and shame" approach. Rather, it is designed to indicate the countries with which the 

EU is determined to maintain and intensify a dialogue, with a view to removing the 

identified deficiencies. The objective is not to limit the economic or financial relations with 

listed countries. On the contrary, it considers that the list will contribute to increasing the 

confidence of firms dealing with the listed countries by ensuring the application of 

appropriate controls. 

 

In a related press release, the European Commission states that it intends to review the list 

at least three times each year (after each FATF meeting), assessing the latest 

developments in high-risk jurisdictions. 

 

The Delegated Regulation entered into force on 23 September 2016.  

 

A copy of the Delegated Regulation may be accessed via the following link: 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R1675 

 

(iii) EBA publishes opinion on European Commission proposal to bring virtual 

currencies within the scope of MLD4 

 

On 11 August 2016, the EBA published its opinion on the European Commission’s 

proposal to bring virtual currency exchange platforms and custodian wallet providers within 

the scope of MLD4 (the “Opinion”). The EBA believes that this will be an important step to 

mitigate risks of money laundering and terrorist financing that arise from the use of virtual 

currencies. However, it adds that clarifications to the European Commission's proposals 

are needed and that NCAs across the EU should be equipped with the appropriate tools to 

be able to effectively supervise the proposed requirements.  

 

  The EBA's recommendations include: 

 

 Implementation deadlines for the proposed amendments should be set in a way that 

facilitates their consistent implementation across the EU, and in a way that enables 

competent authorities to exchange information more easily and efficiently; 

 

 National sanction powers as proposed in the European Commission's amendments to 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016R1675
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MLD4 should be retained, while transactions in virtual currencies should remain 

outside of the scope of the Payment Services Directive (2007/64/EC); and 

 

 Measures should be taken to clarify the regulatory status of virtual exchange platforms 

and custodian wallet providers to avoid risk of misrepresentation, including whether 

these entities should be allowed to carry out regulated financial activities at the same 

time as carrying out virtual currency transactions. 

 

A copy of the Opinion is available at the following link: 

 

http://www.eba.europa.eu/documents/10180/1547217/EBA+Opinion+on+the+Commission

%E2%80%99s+proposal+to+bring+virtual+currency+entities+into+the+scope+of+4AMLD  

 

Data Protection 

 

(i) Cyber-Security Directive published in the Official Journal of the EU 

 

On 19 July 2016, the text of the Directive concerning measures for a high common level of 

security of network and information systems across the Union ((EU) 2016/1148) (the 

“Cyber-Security Directive”) was published in the Official Journal of the EU and entered 

into force on 8 August 2016. 

 

Among other things, the Cyber-Security Directive establishes security and notification 

requirements for "operators of essential services" and “digital service providers”, which 

includes certain entities in the banking and financial market infrastructure sub-sectors that 

meet criteria set out in Article 5(2) of the Cyber-Security Directive. 

 

Member States are required to identify the operators of essential services within an 

establishment on their territory by 9 November 2018, and to review and update their list at 

least every two years after 9 May 2018. 

 

Member States are required to adopt national measures to transpose the requirements of 

the Cyber-Security Directive into national law by 10 May 2018.  

 

A copy of the text of the Cyber-Security Directive is available at the following link: 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016L1148&from=EN 

 

(ii) EU-US Privacy Shield enters into force 

 

On 12 July 2016, the European Commission published Commission Implementing Decision 

on the adequacy of the protection provided by the EU-US Privacy Shield (the 

“Implementing Decision”) formally adopting the new framework for EU-US data transfers. 

 

The Privacy Shield acts as a replacement for the EU-US Safe Harbour regime which was 

declared invalid by the Court of Justice of the EU on 6 October 2015. The aim of the 

Privacy Shield is to protect the fundamental rights of individuals whose data is transferred 

to the US and to provide legal certainty for businesses. The European Commission stated 

http://www.eba.europa.eu/documents/10180/1547217/EBA+Opinion+on+the+Commission%E2%80%99s+proposal+to+bring+virtual+currency+entities+into+the+scope+of+4AMLD
http://www.eba.europa.eu/documents/10180/1547217/EBA+Opinion+on+the+Commission%E2%80%99s+proposal+to+bring+virtual+currency+entities+into+the+scope+of+4AMLD
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016L1148&from=EN
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that the new framework will impose stronger obligations on companies in the US to protect 

the personal data of individuals and provides for stronger monitoring of and enforcement 

against participating companies by US authorities. Additionally, EU concerns regarding US 

surveillance have been addressed through commitments and written assurances made by 

US authorities and by reforms in US surveillance laws. 

 

Some of the key features of the Privacy Shield are: 

 

 Obligations on companies – the Privacy Shield imposes strict obligations on 

companies transferring EU citizens’ data to the US and contains effective supervision 

mechanisms to ensure that companies respect their obligations, including sanctions or 

exclusion if they do not comply. The new rules also include tightened conditions for 

onward transfers to other partners by any companies participating in the scheme; 

 

 Clear safeguards and transparency obligations on U.S. government access – the 

US government has given the EU written assurance from the Office of the Director of 

National Intelligence that any access of public authorities for national security 

purposes will be subject to clear limitations, safeguards and oversight mechanisms, 

preventing generalised access to personal data. Additionally, the US has committed to 

establishing an Ombudsperson to deal with complaints from individuals if they fear 

that their personal information has been used unlawfully by US authorities in the area 

of national security; 

 

 Effective protection of EU citizens' rights with several redress possibilities – the 

Privacy Shield offers a number of redress mechanisms for any individual who 

considers that their personal data has been misused; and 

 

 Annual joint review mechanism – the mechanism will monitor the functioning of the 

Privacy Shield, including the commitments and assurance as regards access to data 

for law enforcement and national security purposes. The European Commission and 

the US Department of Commerce will conduct the review and associate national 

intelligence experts from the US and European Data Protection Authorities. 

 

The European Commission also published a fact sheet and a questions and answers 

document (the “Q&A”) on the application of the Privacy Shield. 

 

The Q&A explains the role of the newly created Ombudsperson, written commitments and 

assurance by the US that any access by public authorities to personal data transferred 

under the new arrangement on national security grounds will be subject to clear conditions, 

limitations and oversight, preventing generalised access.  

 

The Q&A also addresses issues such as the regular review of the adequacy decisions 

process under the Privacy Shield, as well as the limitations for access to personal data for 

national security purposes and how individual complaints will be handled and resolved. 

 

A copy of the Implementing Decision is available at the following link: 

 

http://ec.europa.eu/justice/data-protection/files/privacy-shield-adequacy-decision_en.pdf 

http://ec.europa.eu/justice/data-protection/files/factsheets/factsheet_eu-us_privacy_shield_en.pdf
http://europa.eu/rapid/press-release_MEMO-16-434_en.htm
http://ec.europa.eu/justice/data-protection/files/privacy-shield-adequacy-decision_en.pdf
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(iii) Data Protection Office issues Guidance on Anonymisation and Pseudonymisation 

 

On 13 September 2016, the Data Protection Office issued a Guidance Note on 

Anonymisation and Pseudonymisation (the “Guidance Note”) in respect of personal data.  

 

Given that European citizens have a fundamental right to privacy, the Data Protection 

Office notes the importance of organisations, which process personal data, being cognisant 

of this right. The Data Protection Office states that, when carried out effectively, 

anonymisation and pseudonymisation can be used to protect the privacy rights of individual 

data subjects and allow organisations to balance this right to privacy against their legitimate 

goals. In issuing this Guidance Note, the Data Protection Office aims to give guidance on 

using these techniques.  

  

Some of the key points in the Guidance Note include the following: 

 

 Irreversibly and effectively anonymised data ceases to be “personal data” and the data 

protection principles do not have to be complied with in respect of such data; 

 

 Pseudonymised data remains personal data;  

 

 If source data is not deleted at the same time that the anonymised data is prepared, 

the anonymised data will still be considered “personal data”, subject to the Data 

Protection Acts, where the source data could be used to identify an individual from the 

anonymised data; and 

 

 Data can be considered “anonymised” from a data protection perspective when data 

subjects are not identified, having regard to all methods reasonably likely to be used 

by the data controller or any other person to identify the data subject.  

 

The Guidance Note can be found at the following link: 

 

https://dataprotection.ie/viewdoc.asp?DocID=1594&ad=1 

 

Companies Act 2014 

 

(i) Conversion under the Companies Act  

 

Under the Companies Act, all existing private companies limited by shares have the option 

of converting to one of the new company types (LTD or DAC) during a transition period 

which ends on 30 November 2016. Companies that have not applied to the CRO to be 

converted either to a DAC or a LTD during the transition period will be automatically 

converted to an LTD by the CRO after 1 December 2016.  

 

Companies wishing to be converted to a DAC must, under the Companies Act, have 

passed an ordinary resolution to convert by 31 August 2016 and should  have filed a Form 

N2 and amended Constitution with the CRO thereafter. Companies wishing to convert to 

an LTD and adopt a new Constitution should do so as soon as possible, as the CRO 

https://dataprotection.ie/viewdoc.asp?DocID=1594&ad=1
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cannot guarantee that applications received at the very end of the transition period will be 

processed before 30 November 2016. 

 

Directors of companies wishing to be converted to a new company type are therefore 

requested to consider this matter at the earliest opportunity and to file your conversion 

applications with the CRO in good time. 

 

(ii) Directors’ Compliance Statement under the Companies Act – Impact on a UCITS plc 

and Fund Service Providers   

 

The Companies Act which consolidated existing company law re-introduced the company 

law obligation on directors to make an annual compliance statement in their directors’ 

report. The statement must acknowledge that the directors are responsible for securing the 

company’s compliance with its ‘relevant obligations’ and confirm that certain things have 

been done, or if they have not been done, provide a reason why.  

 

This directors’ compliance statement requirement under the Companies Act will apply to 

PLCs and ‘large’ private companies limited by shares, designated activity companies and 

guarantee companies which have a balance sheet total exceeding €12.5 million and a 

turnover exceeding €25 million. These prescribed thresholds are applied on an individual 

company basis. 

 

Currently the Companies Act also does not exempt a UCITS plc from the requirement to 

prepare a Directors’ Compliance Statement. It remains unsure whether the Minister for 

Jobs, Enterprise and Innovation (the “Minister”) will exempt corporate UCITS from the 

requirement under his powers pursuant to section 943(1) (g) of the Companies Act. 

 

Directors of the following companies will be obliged to sign a compliance statement and 

include this in their directors’ report for years ending on or after 31 May 2016: 

 

 Public limited companies (“plc”); and 

 

 ‘Large’ private companies limited by shares, designated activity companies and 

guarantee companies which have a balance sheet total exceeding €12.5 million and a 

turnover exceeding €25 million. The prescribed thresholds are applied on an individual 

company basis as opposed to a group basis. 

 

While section 1387(3) of the Act serves to exempt funds structured as investment 

companies that are incorporated under Part 24 of the Companies Act from the requirement 

to provide a directors’ compliance statement, it should be noted that the expression 

investment company is defined in Part 24 as meaning inter alia a plc not being a company 

to which the UCITS Regulations apply. 

 

Consequently the Companies Act does not exempt a UCITS plc from the requirement to 

prepare a directors’ compliance statement. Initially it had been anticipated that the Minister 

for Jobs, Enterprise and Innovation (the “Minister”) would exempt corporate UCITS from 

the requirement by virtue of the powers entrusted in him pursuant to section 943(1)(g) of 

the Act. However, notwithstanding a submission made in August 2016 to the Department 
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for Jobs, Enterprise and Innovation, it is not certain at this time whether the Minister will 

grant such an exemption. Consequently a UCITS plc is currently required to prepare a 

directors’ compliance statement in accordance with the Act. 

 

Separately it should be noted that where a corporate fund has established a wholly owned 

Irish subsidiary that is a qualifying company within the meaning of Section 110 of the Taxes 

Consolidation Act 1997 (as amended) (“SPV”), the SPV may be obliged to prepare a 

directors’ compliance statement where it meets the threshold of a ‘large private company’. 

Although the Minister also has the power under Section 943(1)(g) of the Companies Act to 

exempt an SPV from the requirement to produce a directors’ compliance statement, no 

exemption has been granted to date. 

 

In light of the fact that the requirement to prepare a directors’ compliance statement will 

apply to years ending on or after 31 May 2016, we recommend that the directors of a 

UCITS plc and an SPV (where such an SPV meets the threshold of a ‘large private 

company’) take the necessary steps to comply with the requirement to produce a directors’ 

compliance statement. 

 

Directors of an Irish fund service provider company, such as an administrator, a depositary, 

an alternative fund manager or a fund management company, which meets the threshold 

of a ‘large private company’ will also be required to prepare a directors’ compliance 

statement in accordance with the Companies Act. 

 

It is recommended that the directors of an UCITS plc and a SPV, where the threshold of a 

‘large private company’ is met, take the necessary steps to comply with the requirement to 

produce a directors’ compliance statement.  

 

Dillon Eustace has issued a publication relating to directors’ compliance statements under 

the Companies Act, a copy of which is available at the following link: 

 

http://www.dilloneustace.ie/download/1/Publications/Regulatory%20and%20Compliance/Di

rectors%20Compliance%20Statement%20under%20the%20Companies%20Act%202014

%20Impact%20on%20a%20UCITS%20plc%20and%20Fund%20Service%20Providers.pdf 

 

 

Dillon Eustace 

October 2016 

 

 

 

 

 

http://www.dilloneustace.ie/download/1/Publications/Regulatory%20and%20Compliance/Directors%20Compliance%20Statement%20under%20the%20Companies%20Act%202014%20Impact%20on%20a%20UCITS%20plc%20and%20Fund%20Service%20Providers.pdf
http://www.dilloneustace.ie/download/1/Publications/Regulatory%20and%20Compliance/Directors%20Compliance%20Statement%20under%20the%20Companies%20Act%202014%20Impact%20on%20a%20UCITS%20plc%20and%20Fund%20Service%20Providers.pdf
http://www.dilloneustace.ie/download/1/Publications/Regulatory%20and%20Compliance/Directors%20Compliance%20Statement%20under%20the%20Companies%20Act%202014%20Impact%20on%20a%20UCITS%20plc%20and%20Fund%20Service%20Providers.pdf
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 CONTACT US 

 

Our Offices 

Dublin 

33 Sir John Rogerson’s Quay 

Dublin 2 

Ireland 

Tel: +353 1 667 0022 

Fax: +353 1 667 0042 

 

Cayman Islands 

Landmark Square 

West Bay Road, PO Box 775 

Grand Cayman KY1-9006 

Cayman Islands 

Tel: +1 345 949 0022 

Fax: +1 345 945 0042 

 

New York 

245 Park Avenue 

39
th 

Floor 

New York, NY 10167 

United States 

Tel: +1 212 792 4166 

Fax: +1 212 792 4167 

 

Tokyo 

12th Floor, 

Yurakucho Itocia Building 

2-7-1 Yurakucho, Chiyoda-ku 

Tokyo 100-0006, Japan 

Tel: +813 6860 4885 

Fax: +813 6860 4501 

E-mail: enquiries@dilloneustace.ie 

  Website: www.dilloneustace.ie 

 

Contact Points 

 

For more details on how we can help you, 

to request copies of most recent 

newsletters, briefings or articles, or simply 

to be included on our mailing list going 

forward, please contact any of the 

Regulatory and Compliance team 

members below. 

 

Breeda Cunningham 

E-mail: 

breeda.cunningham@dilloneustace.ie 

Tel : + 353 1 673 1846 

Fax: + 353 1 667 0042 

 

Michele Barker 

E-mail: michele.barker@dilloneustace.ie 

Tel : + 353 1 673 1886 

Fax: + 353 1 667 0042 

 

DISCLAIMER: 

This document is for information purposes only and does 

not purport to represent legal advice. If you have any 

queries or would like further information relating to any of 

the above matters, please refer to the contacts above or 

your usual contact in Dillon Eustace. 

 

Copyright Notice: 

© 2016 Dillon Eustace. All rights reserved. 

 

This Investment Firms Quarterly Legal and 

Regulatory Update is for information purposes only 

and does not constitute, or purport to represent, legal 

advice.  It has been prepared in respect of the current 

quarter ending 30 September 2016, and, accordingly, 

may not reflect changes that have occurred 

subsequently.  If you have any queries or would like 

further information regarding any of the above 

matters, please refer to your usual contact in Dillon 

Eustace 
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