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Companies Bill Update

(i) Implementation of the Companies Bill

The Report and Final stages of the Companies Bill 2012 were completed on 30

September 2014, when all of the 164 amendments tabled by the Department of Jobs,

Enterprise and Innovation were agreed to.

Dáil Eireann must approve the Bill again however, because the amendments

proposed and made in the Seanad, though introduced by the Government, have to

be approved by the Dáil before the Bill can be formally passed by both Houses of the

Oireachtas. No date has yet been announced for the Dail approval.

As was the case with many of the changes previously proposed and agreed during

the passage of the Bill through both the Dáil and the Seanad, many of the most

recent changes were of a technical nature, or were inserted for the purposes of

clarification.

It is now expected that the Companies Bill will not be enacted until December 2014

at the earliest. Notwithstanding the date of enactment of the Bill, the commencement

date of the Act will be 1 June 2015.

Private companies limited by shares will be given an 18 month transitional period to

take certain action as a result of the introduction of the Act. The Minister for Jobs,

Enterprise and Innovation may choose to extend this by a further 12 months. The

transitional period will give directors and shareholders the time to decide between

registering as a new-form company (“CLS”) and registering as a designated activity

company (“DAC”), or another type of company (public limited company, Societas

Europaea, Company Limited by Guarantee). Where a company takes no action, it

will be deemed to have become a CLS on the expiry of the transition period. It is to

be noted that many of the changes will, however, come into effect immediately.

By way of summary, some of the key changes under the Companies Bill include:
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The Codification of Directors’ Common Law Fiduciary Duties

The Companies Bill gives statutory recognition to the current common law and

equitable principles regarding director’s duties which will ensure greater clarity for

directors.

New Model Company – Private Company Limited by Shares

The new model private company limited by shares is intended to replace the existing

private company limited by shares. There are many similarities between these legal

entities, however there are some important changes such as:

 A model company limited by shares can be formed with just one

director; and

 A model company limited by shares will have unlimited legal capacity

and the “ultra vires” rule, whereby a company’s legal capacity is limited

to the objects set out in its memorandum of association, will be

abolished.

Elective Regime

All private companies will be obliged to either register as a designated activity

company or adopt a new form of constitution and be registered as a private company

limited by shares within the 18 month transition period. Otherwise, the private

company will be deemed to be a private company limited by shares and a default

form of constitution deemed to have replaced its memorandum and articles of

association.

Summary Approval Procedure

The new summary approval procedure will authorise activities that might otherwise

require High Court sanction or approval to be approved by the shareholders of a

company. In certain circumstances, a reduction of capital or a merger may be

effected without the need for High Court approval once the process set out under the
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Companies Bill is complied with.

Directors’ Compliance Statements

Directors of the following companies will be obliged to sign a compliance statement

acknowledging responsibility for compliance with company law obligations:

 Public Limited Companies; and

 “Large” private companies limited by shares, designated activity

companies and guarantee companies (i.e. which have a balance sheet

total exceeding €12.5 million and a turnover exceeding €25 million).

Directors of unlimited companies and investment companies are excluded from these

obligations.

Changes to the Insolvency and Corporate Recovery Regimes

The Companies Bill proposes a welcome consolidation and modernisation of the law

relating to liquidations, receiverships and examinerships. The Companies Bill seeks

to reduce the Court’s supervisory role in Court liquidations such that it is more closely

aligned to creditors’ voluntary liquidations and introduces greater consistency

between the three types of liquidations, being members’ voluntary, creditors’

voluntary and Court liquidations. The Companies Bill also proposes more extensive

powers of intervention and scrutiny over liquidators for the Director of Corporate

Enforcement. While the changes in relation to examinerships are relatively modest,

the Companies Bill does also reform and consolidate the law relating to receivers

including, for example, providing that receivers’ powers will be enumerated in a non-

exhaustive list, that list being without prejudice to powers which may be granted by a

debenture.

Re-classification of all Company law offences

All company law offences have been allocated into four categories of offences with

penalties attaching to each offence.
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Priority of charges and registration of charges

Where security is taken over assets which do not require specific registrations for

priorities in registries other than the Companies Registration Office (such as the Land

Registry), the current law provides that the priority rests with the creditor who has

taken the security first in time. It is proposed under the Companies Bill that this will

no longer be the case and instead where security is taken over such assets, the

priority will rest with the creditor who has been the first to register the security interest

with the Companies Registration Office. In addition, whilst the existing procedure for

the registration of the particulars of charges with the Companies Registration Office

within a 21 day period will remain (the “one stage procedure”), a new “two stage

procedure” will also be introduced for the registration of the particulars of charges.

Further information relating the technical amendments of the Companies Bill are available accessing

the following link:

http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/seanad2014

061000040?opendocument

Credit Rating Agencies Regulation

(i) IOSCO publishes Responses to Consultation on Code of Conduct Fundamentals for

Credit Rating Agencies

The International Organization of Securities Commissions (IOSCO) updated the publications section

of its webpage on 15 July 2014 in order to provide links to the public responses that have been

received to its consultation, which was published in February 2014, on revisions to the code of

conduct fundamentals for credit rating agencies (“CRAs”) (CR01/2014). Some of the respondents

included The European Association of Credit Rating Agencies (EACRA), FitchRatings, Moody's

Investor Service and Standard & Poor's Ratings Services.

(ii) ESMA Consults on Guidelines on Periodic Information Submitted to it by CRAs

ESMA has commenced a consultation in respect of new supervisory guidelines concerning the

material periodically submitted by CRAs to ESMA. The objective of the consultation paper is to make

http://oireachtasdebates.oireachtas.ie/debates authoring/debateswebpack.nsf/takes/seanad2014061000040?opendocument
http://oireachtasdebates.oireachtas.ie/debates authoring/debateswebpack.nsf/takes/seanad2014061000040?opendocument
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certain that the information that CRAs are asked to submit aids ESMA's supervisory work in terms of

identifying the key risks in the CRA sector. The final date for comments is 31 October 2014.

Registered CRAs must periodically report to a Central Repository (“CEREP”) and the Supervision of

CRAs Tool (“SOCRAT”). All registered and certified CRA must make available information on the

historical performance of their ratings on CEREP while SOCRAT will facilitate the processing of data

in a standard and automatic manner and support ESMA CRA Unit in the conduct of the supervisory

activities. Additionally CRAs must notify ESMA of amendments to their original conditions for

registration and submit periodically to ESMA information in compliance with ESMA’s Guidance on

the enforcement practices and activities. CRAs must also submit annually information regarding their

revenues for the calculation of the supervisory fees and market share to ESMA. Finally, CRAs

submit to ESMA periodically other information that is used for on-going supervisory purposes.

As part of the supervision mandate conferred to ESMA by the Regulation, ESMA will also request

CRAs to submit ongoing information on their ratings activity. To support an efficient, standardised

and secure treatment of this data, ESMA is developing, for the sole purpose of internal supervision,

the Supervision of CRAs Tool (SOCRAT). The tool will facilitate the processing of such data in a

standard and automatic manner and support ESMA CRA Unit in the conduct of the supervisory

activities.

Article 16 of EU No 1095/2010 of the European Parliament and of the Council of 24 November 2010

proposes the guidelines, and enables ESMA to publish guidelines addressed to financial market

participants with the aim of creating reliable, capable and effective supervisory procedures. These

proposed guidelines will substitute CESR’s Guidance on the enforcement practices and activities to

be conducted under Article 21.3(a) of the Regulation (ESMA/2010/944) of 30 August 2010.

The consultation paper should be by read by CRAs (as defined in Article 3(1)(b) of the CRA

Regulation), companies which have applied for registration or are considering applying for

registration, competent authorities, and consumer groups. The consultation paper can be viewed via

the following link:

http://www.esma.europa.eu/system/files/2014-

845_cp_on_periodic_information_to_be_submitted_to_esma_by_credit_rating_agencies.pdf

(iii) ESMA Publishes Technical Advice on Creditworthiness Assessment for Sovereign

Debt under CRA Regulation

http://www.esma.europa.eu/system/files/2014-845_cp_on_periodic_information_to_be_submitted_to_esma_by_credit_rating_agencies.pdf
http://www.esma.europa.eu/system/files/2014-845_cp_on_periodic_information_to_be_submitted_to_esma_by_credit_rating_agencies.pdf
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ESMA published technical advice (ESMA/2014/850) to the European Commission on the

development of an EU creditworthiness assessment for sovereign debt on 18 July 2014.

The Commission is required by Article 39b(2) of the CRA Regulation (Regulation 1060/2009) (as

amended by the CRA III Regulation (Regulation 462/2013)) to adopt a report on this issue by 31

December 2014.

In its request for advice, the Commission had asked ESMA to provide input on the issue of sovereign

ratings and rating processes, including an overview of the market for sovereign ratings, information

on operational issues relating to sovereign ratings, information on sovereign rating processes, as

well as lessons drawn from ESMA's supervisory experience.

ESMA identifies a number of key points that it believes are important when considering the

appropriateness of the development of a creditworthiness assessment for sovereign debt. These

include:

The rating process should be a fully independent assessment;

The review function responsible for the annual review of rating methodologies must be

independent of the business lines that are responsible for credit rating agencies (CRAs);

Confidentiality of all rating sensitive information is critical. Also, access to pre-rating

information should only be available to people involved in rating activities and all necessary

steps should be taken to ensure this information is adequately protected; and

Sufficient resources must be available for the conduct of both a rigorous rating process and

ongoing monitoring.

(iv) ESMA Report on Staffing and Resource Needs Arising from Regulatory and

Supervisory Responsibilities under CRA

ESMA published a report on 5 August 2014 to the European Parliament, Council of the EU and

European Commission on ESMA's staffing and resource needs arising from the assumption of its

powers and duties under the CRA Regulation.

The regulatory and supervisory duties that ESMA utilises to meet its responsibilities under the CRA

Regulation are outlined in Section III of the report. For each task, the report assesses the
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implications in respect of both the processes and activities to be carried out and ESMA's resources

and budget.

The other supervisory duties to be carried out by ESMA resulting from CRA III are addressed in

Section IV of the report. These include the provision of reports, guidelines and technical advice on a

range of topics.

The report addresses the fact that ESMA encountered a sharp increase of resources in the initial

years subsequent to the entry into force of the CRA Regulation. It expects that incremental growth

in staff numbers in 2015 and 2016 will allow it to cope successfully with the additional tasks

resulting from CRA III.

(v) European Commission Adopts Three Delegated Regulations on CRA III Regulatory

Technical Standards

The European Commission published a press release on 30 September 2014, stating that it has

adopted the following three Delegated Regulations containing regulatory technical standards (RTS)

required by the CRA III Regulation (Regulation 462/2013):

Commission Delegated Regulation (EU) No …/.. supplementing Regulation (EC) No

1060/2009 of the European Parliament and of the Council with regard to regulatory

technical standards on disclosure requirements for structured finance instruments

(C(2014) 6939 final). The Commission also published the annexes to this delegated

Regulation.

Commission Delegated Regulation (EU) No …/.. supplementing Regulation (EC) No

1060/2009 of the European Parliament and of the Council with regard to regulatory

technical standards for the presentation of the information that credit rating agencies

make available to the European Securities and Markets Authority (C(2014) 6840 final).

The Commission also published the annexes to this Delegated Regulation.

Commission Delegated Regulation (EU) No …/.. supplementing Regulation (EC) No

1060/2009 of the European Parliament and of the Council with regard to regulatory

technical standards for the periodic reporting on fees charged by credit rating agencies

for the purpose of on-going supervision by the European Securities and Markets

Authority (C(2014) 6871 final). The Commission also published the annexes to this
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Delegated Regulation.

On the condition that no objection is raised by either the European Parliament or the Council of the

EU within the relevant time period specified in the European Banking Authority (EBA) Regulation

(Regulation 1093/2010), the Delegated Regulations will be published in the OJ. The Delegated

Regulations will enter into force twenty days after publication in the OJ.

The provisions will be directly applicable from the following dates:

Reporting on fees charged by CRAs: date of entry into force.

European Rating Platform: 21 June 2015.

Disclosure on structured finance instruments: 1 January 2017.

European Venture Capital Funds Regulation and European Social

Entrepreneurship Funds Regulation

(i) ESMA consults on Implementing Measures under European Venture Capital Funds

Regulation and European Social Entrepreneurship Funds Regulation

ESMA published a consultation paper (ESMA/2014/1182) on 26 September 2014 concerning its

technical advice to the European Commission on implementing measures under the European

Social Entrepreneurship Funds Regulation (Regulation 346/2013) (the “EuSEF Regulation”) and the

European Venture Capital Funds Regulation (Regulation 345/2013) (the “EuVECA Regulation”).

The implementing measures that the Commission has the power to adopt under Articles 3(2), 9(5),

10(2) and 14(4) of the EuSEF Regulation and Article 9(5) of the EuVECA Regulation are the focus of

the consultation.

Annex IV to the consultation sets out ESMA’s proposed technical advice on level 2 measures in

respect of:

The specification of the definition of qualifying portfolio undertaking;

Conflicts of interest of EuSEF managers and EuVECA managers;

The methods for the measurement of the social impact; and

Information that EuSEF managers should provide to investors.
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A request to ESMA for technical advice was submitted by the Commission on 27 May 2014,

however, an initial deadline of 31 January 2015 was extended to 30 April 2015. Annex II to the

consultation sets out the text of the request for advice. Responses to the consultation are required to

be submitted by 10 December 2014. ESMA aims to produce the final version of the technical advice

to the Commission before the end of April 2015.

Market Abuse

(i) Opinion on ESMA’s Discussion Paper on Policy Orientations on Possible

Implementing Measures under the Market Abuse Regulation

On 21 April 2014, the Securities and Markets Stakeholder Group (the “SMSG”) published a report in

order to provide an opinion to ESMA on its Discussion Paper on policy orientations on possible

implementing measures under the Market Abuse Regulation (the “MAR”) (see ESMA/2013/1649).

The SMSG welcomed ESMA’s Discussion Paper. It outlines that the Discussion Paper is very

detailed and will remain a reference for future interpretation.

The SMSG’s opinion is focused on some specific topics which are the following: buy-back and

stabilisation, market soundings, accepted market practices, public disclosure of inside information

and delay, insider list, managers’ transactions. There are no specific comments on investment

recommendations but the SMSG thinks that their content is a very important element in order to

ensure the fair and correct information provision to the client: sometimes the recommendation does

not contain clear information about the interests and thus potential conflicts of interest, or it is hidden

or found somewhere way back in the related documents. Increased transparency should be ensured

in order to define exactly what would be the elementary sales approach when making use of the

investment recommendation. The SMSG opinion is rendered both with some general remarks and

with some specific answers to ESMA’s questionnaire, following the numbering in the ESMA paper.

(ii) ESMA Consults on New Market Abuse regime

ESMA published a consultation paper on its draft technical advice on possible delegated acts

concerning the MAR on 15 July 2014. It should be noted that the title of the consultation paper states

that it is a "draft". However, due to the fact that it has an ESMA reference number it would appear to

be the final version of the consultation paper. ESMA also produced a consultation paper relating to
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draft regulatory technical standards (RTS) and implementing technical standards (ITS) on MAR

(ESMA/2014/809). Any comments relating to the consultation papers must be submitted by 15

October 2014. The new MAR framework will become applicable in July 2016.

(iii) Open Hearing on the Consultation Papers on Technical Advice and Technical

Standards under the Market Abuse Regulation

ESMA will hold an open hearing in Paris on 8 October 2014 on the issues raised in the two recently

published Consultation papers on technical advice and technical standards under the MAR. The

itinerary in respect of the discussion of each of the respective consultation papers is as follows:

Consultation Paper on ESMA draft technical standards:

a. Arrangement and procedures required for market soundings;

b. Technical means for Public disclosure of inside information and for delaying disclosure

of inside information;

c. Arrangements for objective presentation of investment recommendations and for

disclosure of particular interests or indication of conflict of interests;

d. Format for Insider lists and for notification of managers’ transactions; and

e. Others.

Consultation Paper on ESMA technical advice to the Commission on possible delegated acts:

a. Minimum thresholds for the purpose of exempting certain emission allowance market

participants for duty to disclose inside information;

b. Reporting of violations and related procedures;

c. Determination of the competent authority for notification of delays in disclosure of inside

information;

d. Managers’ transactions: type of transaction to report and trading during closed period;

and

e. Non exhaustive list of indicators of market manipulation.

(iv) Implementation of 2014 Market Abuse Regulation

In September 2014, a representative of the Central Bank was requested to provide their view of how

the full regime of the 2014 Market Abuse Regulation will look once fully implemented.
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The items discussed were as follows:

The new developments in the text of the Market Abuse Regulation itself;

The sizable Level II legislative agenda under MAR; and

A discussion of what, in an ideal world, market abuse regulation will look like in Europe when

all of these regulatory measures are in place.

The speaker’s concluding remarks concerned an exploration of what market abuse regulation will

look like in Europe when all of the measures outlined were in place and indeed are operationalized

by market participants and National Competent Authorities. In this regard, the observations of the

speaker can be grouped into three headings, namely:

the disclosure environment and the transparency architecture;

enhanced pan-European detection of Market Abuse; and

a reduction of regulatory arbitrage by the application of similar sanctions across the

European Union.

This speech can be accessed via the following link:

https://www.centralbank.ie/regulation/marketsupdate/Documents/20140908%20MAR%202020%20M

%20Moloney.pdf

Irish Collective Asset Management Vehicles (“ICAV”)

(i) ICAV Bill 2014

Ireland has been promising for some time to introduce a new type of corporate fund structure known

as an ICAV which will not be required to be incorporated under the Irish Companies Acts and will not

be a public limited company. ICAVs will be available as UCITS and as AIFs, will offer a more

administratively efficient structure for corporate fund vehicles (benefitting from the disapplication of

company law provisions designed for trading companies), and will be structured so that they can

“check-the-box” to be treated as a partnership or disregarded entity for US federal tax purposes.

That will facilitate investment by US taxable and/or US taxable and tax-exempt investors in a master

feeder structure.

https://www.centralbank.ie/regulation/marketsupdate/Documents/20140908 MAR 2020 M Moloney.pdf
https://www.centralbank.ie/regulation/marketsupdate/Documents/20140908 MAR 2020 M Moloney.pdf
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The Irish government has now published the Irish Collective Asset-management Vehicle Bill 2014

(the “ICAV Bill”).

It is currently expected that the ICAV Bill will be enacted by the end of 2014. The Central Bank has

previously advised that it expects to be in a position to accept applications for registration two weeks

from the date of enactment of the ICAV Bill. The ICAV Bill can be viewed via the following link:

http://www.oireachtas.ie/documents/bills28/bills/2014/7814/b7814d.pdf

Transparency Directive

(i) ESMA Releases its Final Guidelines on the Enforcement of Financial Information

Published by Listed Entities in the EU

On 10 July 2014, ESMA published its final Guidelines on the enforcement of financial information

published by listed entities in the European Union (the “Guidelines”) under the Transparency

Directive. Furthermore, the document includes ESMA’s feedback on the responses to its consultation

on these draft guidelines as launched in July 2013.

As stated in the press release published by ESMA, the aim of the guidelines is to strengthen and

promote greater supervisory convergence in existing enforcement practices amongst EU accounting

enforcers.

These Guidelines set out the principles to be followed by accounting enforcers throughout the

enforcement process by defining the objectives, the characteristics of the enforcers, and some

common elements in the enforcement process. They will strengthen the development of coordinated

views on accounting matters prior to national enforcement actions, the identification of common

enforcement priorities and common responses to the accounting standard setter to ensure consistent

application of the financial reporting framework. It is also clarified that the Guidelines will apply to all

national securities regulators and other bodies responsible for enforcing financial information

requirements in the EU.

According to the words of the ESMA Chair, “one of the key objectives of accounting enforcement

is to contribute to the consistent application of the financial reporting standards and ensure the

http://www.oireachtas.ie/documents/bills28/bills/2014/7814/b7814d.pdf
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disclosure of high quality financial information relevant to investors’ decision-making processes,

thus strengthening investor protection and confidence in financial markets. And also: “these

Guidelines constitute a key step in strengthening supervisory convergence across Europe, by

further building a common approach to the enforcement of financial information and reinforcing

coordination among European enforcers”.

The Guidelines provide a common approach in several areas as follows:

Enforcement objectives and scope;

The enforcement process at national level, such as selection methods, examination

procedures and enforcement actions; and

Coordination of enforcement activities at European level, such as setting up European

common enforcement priorities, defining criteria for selecting accounting matters for further

discussion at European level and their reporting.

In relation to the next steps of these Guidelines, ESMA affirms they will now be translated into the

official languages of the EU and national securities regulators will then have two months from the

date of the publication of the translations on ESMA’s website, to confirm to ESMA whether they

comply or intend to comply with the Guidelines by incorporating them into their supervisory practices.

A copy of the Guidelines is available at the following link:

http://www.esma.europa.eu/system/files/2014-807_-

_final_report_on_esma_guidelines_on_enforcement_of_financial_information.pdf

(ii) ECB Publishes Opinion on Proposed Regulation for Reporting and Transparency of

Securities Financing Transactions

On 10 July 2014, the European Central Bank (“ECB”) published an opinion (dated 24 June 2014) in

respect of the European Commission’s proposal for a Regulation on reporting and transparency of

securities financing transactions (“SFTs”). The opinion was released in response to requests from

the European Parliament and from the Council of the EU on 18 March 2014 and on 27 March 2014,

respectively.

http://www.esma.europa.eu/system/files/2014-807_-_final_report_on_esma_guidelines_on_enforcement_of_financial_information.pdf
http://www.esma.europa.eu/system/files/2014-807_-_final_report_on_esma_guidelines_on_enforcement_of_financial_information.pdf
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As stated in the opinion, the ECB broadly welcomes the proposed Regulation, which is aimed to

increase the safety and transparency of the financial market. It also makes specific observations on

several matters as follows:

Exemption for central bank transactions from transparency and reporting obligations;

Clarification of the Commission’s power to amend the list of exemptions;

Rehypothecation; and

Modalities for the reporting of data on SFTs.

In addition, the ECB drafting proposals are provided in an annex included in the opinion.

The opinion released by the ECB may be accessed via the following link:

https://www.ecb.europa.eu/ecb/legal/pdf/en_con_2014_49_f_sign.pdf

Data Protection

(i) Minister for Justice Commences Additional Sections of Data Protection Act

On 18 July 2014, three sections of the Irish Data Protection Acts 1988 and 2003 (the “DPA”) that had

not yet been enacted were commenced by the Minister for Justice, thereby bringing the remaining

sections of the DPA into force with effect from that date. As a result, data controllers now have a

broader duty to notify third party recipients of personal data when that data has been changed or

deleted. Employers are also restricted from requiring certain individuals in the employment context

from making an access request for their personal data.

Section 6 of the DPA outlines that a data controller must rectify, block or erase personal data that is

collected, processed or otherwise dealt with in contravention of the DPA and to notify the data

subject accordingly. Following the commencement of section 6(2)(b), the data controller is also now

required to notify any person to whom the personal data was disclosed during the preceding 12

months unless such notification proves impossible or involves a disproportionate effort. The data

controller is obliged to make the notification within 40 days of receipt of the request from the data

subject to rectify, block or erase personal data that was collected, processed or otherwise dealt with

in contravention of the DPA.

https://www.ecb.europa.eu/ecb/legal/pdf/en_con_2014_49_f_sign.pdf
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Section 10(7) of the DPA provides that a data controller is obliged to notify the data subject where it

blocks, rectifies, erases, destroys or adds a statement to personal data in compliance with an

enforcement notice issued by the Data Protection Commissioner. Following the commencement of

section 10(7)(b), the data controller is now also required to notify any person to whom the personal

data were disclosed during the preceding 12 months unless such notification proves impossible or

involves a disproportionate effort. The data controller is obliged to make the notification within 40

days of compliance with the enforcement notice.

Furthermore, following the commencement of section 4(13) of the DPA, an employer is prevented

from “requiring” an individual (i.e. the data subject), in the context of their role as an employee,

potential employee or contractor, to make an access request under section 4 of the DPA to another

data controller or to provide data received in response to such a request. The changes introduced in

respect of certain employment situations may be directed at employers who utilise the right of access

as a means to inspect a person’s background. An employer must ensure to take extra care if

suggesting that an individual use their right of access. A breach of this section incurs criminal

penalties. This could result in fines of up to €100,000 in serious cases.

Statutory Instrument 337 of 2014 and Statutory Instrument 338 of 2014, which enact the

abovementioned sections of the Act, can be accessed via the following links, respectively:

http://www.betterregulation.com/rulebooks.php?T=http://www.betterregulation.com/doc/1/77054

http://www.betterregulation.com/rulebooks.php?T=http://www.betterregulation.com/doc/1/77054

(ii) New Guide to Audit Process Published

In August 2014, the Office of the Data Protection Commissioner issued new guidance on its powers

under Sections 10(1A) and (1B) of the Data Protection Acts to carry out investigations into

organisations’ data protection compliance. As clarified in the preface, this guidance was originally

published in 2009 and its revised version has been updated to take into account legislative

developments as well as reflect any changes in the approach of the Office of the Data Protection

Commissioner to the audit process.

This guidance is designed to assist organisations selected for audit by the Office of the Data

Protection Commissioner. It is also stated in the guide that it is hoped that this resource will provide

organisations holding personal data with a simple and clear basis to conduct a self-assessment of

http://www.betterregulation.com/rulebooks.php?T=http://www.betterregulation.com/doc/1/77054
http://www.betterregulation.com/rulebooks.php?T=http://www.betterregulation.com/doc/1/77054
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their compliance with their obligations under Irish Data Protection Law. The updated guide to audit

process consists of the sections set out below:

Introduction (concerning Compliance Audits; Audit Focus and Potential Benefits for

Organisations);

Audit Model;

Legal Basis for Audits/Inspections;

Pre-Audit Procedures;

Audit Methodology;

Inspection Day;

Audit Report; and

Appendices.

The new guide to audit process is available through the following link:

http://www.dataprotection.ie/docimages/documents/GuidetoAuditProcessAug2014.pdf

(iii) EU Justice Commissioner’s Speech on the Right to be Forgotten and the EU Data

Protection Reform

On 18 August 2014, the European Commission published a press release in relation to the speech of

EU Justice Commissioner, named “The right to be forgotten and the EU data protection reform: Why

we must see through a distorted debate and adopt strong new rules soon”, held at the IFLA World

Library and Information Congress in Lyon, France.

According to the words of the EU Justice Commissioner, since the business is moving faster than the

political machine, it is high time for Member States to catch up. Negotiations on the data protection

reform have been on-going for more than two and a half years and they have made good progress.

But there is more work to be done. Heads of State and Government have committed themselves to a

swift conclusion of negotiations several times. At the European Council at the end of June, they

affirmed the importance of adopting "a strong EU General Data Protection framework by 2015".

The EU Justice Commissioner urges Member States to stick to this goal, exhorting them to be

ambitious and help to give Europe the data protection rules it needs since they “cannot afford to

delay such significant opportunities for growth and run the risk of having others' standards imposed

http://www.dataprotection.ie/docimages/documents/GuidetoAuditProcessAug2014.pdf
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on them by others”. It is also underlined that EU needs a strong, modern data protection framework,

and they need it soon.

The press release including the EU Justice Commissioner’s speech may be accessed via the

following link:

http://europa.eu/rapid/press-release_SPEECH-14-568_en.htm

Whistleblowing

(i) The Protected Disclosure Act 2014

On 15 July 2014, the Protected Disclosures Act 2014 (the “Act”) became operational.

As clarified by the Minister for Public Expenditure and Reform, the legislation meets the commitment

included in the Programme for Government to introduce comprehensive whistleblower protection

legislation. The commencement of the Act also addresses the recommendation contained in the

Final Report of the Mahon Tribunal advocating the introduction of pan-sectoral whistleblower

protection legislation. Furthermore, the legislation closely mirrors international best practice

recommendations on whistleblower protection made by the G20/OECD, the UN and the Council of

Europe and draws on recent developments in legislative models adopted or being put in place in

other jurisdictions.

The key features of the legislation are as follows:

Comprehensive coverage, including all employees, contractors, agency workers, members of

the Garda Siochana and the Defence Forces;

The absence of any good faith or public interest test which could otherwise act as a

significant deterrent to making a protected disclosure;

The scope for protection of a disclosure made prior to the legislation coming into effect;

The availability of interim relief if an employee is dismissed for having made a protected

disclosure;

Access to the State’s industrial relations machinery for securing redress against penalisation

for having made a protected disclosure;

Compensation of up to five years remuneration; and

Strong protections against the disclosure of a whistleblower’s identity.

http://europa.eu/rapid/press-release_SPEECH-14-568_en.htm
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The legislation is also particularly focused on seeking, as much as possible, to protect the identity of

a whistleblower and identifies a number of distinct disclosure channels for potential whistleblowers.

A protected disclosure is the disclosure of “relevant information”. To qualify as relevant information:

A worker must reasonably believe that the information disclosed tends to show one or more

“relevant wrongdoings”;

The wrongdoing must come to the worker’s attention in connection with his/her employment.

For example, a disclosure will not be protected if it relates to matters in someone’s personal

life outside and unconnected to the workplace.

"Relevant wrongdoings" are defined in an exhaustive list and include the following:

The commission of an offence;

A miscarriage of justice;

Non-compliance with a legal obligation;

Health and safety threats;

Misuse of public monies;

Mismanagement by a public official;

Damage to the environment; or

Concealment or destruction of information relating to any of the foregoing.

Special arrangements are also put in place for disclosures regarding law enforcement matters and to

disclosures which may adversely affect Ireland’s security, defence or international relations.

The Protected Disclosures Act 2014 and the related Commencement order may be accessed via the

following link:

http://www.per.gov.ie/protected-disclosures-i-e-whistleblowing/

Irish Taxation Update

In the last Quarterly Legislative Update we advised that, on 27 June 2014, the Irish Revenue

Commissioners (in conjunction with the Department of Finance) finalised the relevant Regulation

http://www.per.gov.ie/protected-disclosures-i-e-whistleblowing/
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(S.I. No. 292 of 2014) with respect to FATCA (the “FATCA Regulations”), which came into

operation on 1 July 2014.

On 1 October 2014 the Irish Revenue Commissioners issued finalised Guidance Notes with respect

to Ireland’s implementation of FATCA.

The FATCA Regulations along with the Irish IGA, Section 891E of the Taxes Consolidation Act 1997

and finalised Guidance Notes set out the framework for Irish Financial Institution to implement and

comply with the provisions of FATCA.

A copy of the finalised Guidance Notes is available at the following link:

http://www.revenue.ie/en/practitioner/ebrief/2014/no-882014.html

Irish Budget Update

Budget 2015 was announced on Tuesday 14 October and signalled the first non-austerity budget in

7 years. Key corporate highlights from the measures announced include:

Corporation Tax

There has been no change to the 12.5% corporation tax rate. The government continued its

commitment to this rate and the Minister referred to it as “Settled Policy”.

Abolition of “Double Irish” Scheme

Change in residency rules to require all companies registered in Ireland to also be tax resident. This

legal effect will take effect from 1 January 2015 for new companies. For existing companies, there

will be provision for a transition period until the end of 2020.

Research and Development Tax Credit

The 25% tax credit applies to the amount of qualifying R&D expenditure incurred by a company in a

given year that is in excess of the amount spent in 2003. This 2003 base year restriction is now

being removed from 1 January 2015. It is also intended to publish guidelines to enhance clarity on

the administration of the regime.

“Knowledge Development Box”

http://www.revenue.ie/en/practitioner/ebrief/2014/no-882014.html
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The Government intends to introduce a “Knowledge Development Box” income-based tax regime for

intangible assets in 2015 and will open a public consultation on the development of the regime in late

2014 with the scheme to be introduced in 2015.

This Knowledge Development Box will be based on similar Patent Boxes that are seen in other

economies, such as the UK and will offer incentives for companies to develop new technology in

Ireland.

Foreign Earnings Deduction

As part of a package of export initiatives, the Minister announced a three year extension to the

Foreign Earnings Deduction (FED) to 2017 and extended the relief to additional countries, including

Mexico, Chile and certain countries in the Middle East and Asia. The conditions were also revised to

make it less onerous for employees to qualify for the relief

3 Year Relief for Start-up Companies

This measure provides relief from corporation tax on trading income (and certain capital gains) of

new start-up companies in the first 3 years of trading. This relief is being extended to new business

start-ups in 2015 and a review of the operation of this measure will take place in 2015.

Capital Allowances for the Provision of Specified Intangible Assets

The Minister has provided for capital allowances for expenditure incurred by a company on the

provision of certain intangible assets for use in a trade.

The use of such allowances in any accounting period is currently restricted to a maximum of 80% of

the trading income from the relevant trade in which the acquired assets are used. This 80%

restriction on aggregate allowances (and any interest expense incurred on borrowings to fund the

expenditure) will be removed.

Accelerated Capital Allowances for Energy Efficient Equipment

The measure to incentivise companies to invest in energy efficient equipment has been extended by

3 years. This measure was due to expire at the end of 2014 and following a review by the

Department of Communications, Energy and Natural Resources is being extended to the end of

2017.

Capital Gains Tax

There has been no change to the capital gains tax rate of 33%.
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Property purchase incentive

The incentive relief from CGT (in respect of the first 7 years of ownership) for properties purchased

between 7 December 2011 and 31 December 2014 is not being extended beyond 31 December

2014. Where property purchased in this period is held for seven years the gains accrued in that

period will not attract CGT.

Windfall tax

The windfall tax provisions introduced in 2009, which applies an 80% rate of tax to certain profits or

gains from land disposals or land development, where those profits or gains are attributable to a

relevant planning decision by a planning authority, are being abolished from 1 January 2015.

Capital Acquisition Tax

The Capital Acquisitions Tax rate of 33% remains unchanged.

VAT

There have been no changes to VAT rates.

Dillon Eustace

This Corporate Quarterly Legal Update is for information purposes only and does not

constitute, or purport to represent, legal advice. It has been prepared in respect of the

current quarter ending 30 September 2014, and, accordingly, may not reflect changes that

have occurred subsequently. If you have any queries or would like further information

regarding any of the above matters, please refer to your usual contact in Dillon Eustace.
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CONTACT US

Our Offices

Dublin

33 Sir John Rogerson’s Quay
Dublin 2
Ireland
Tel: +353 1 667 0022
Fax: +353 1 667 0042

Cayman Islands
Landmark Square
West Bay Road, PO Box 775
Grand Cayman KY1-9006
Cayman Islands
Tel: +1 345 949 0022
Fax: +1 345 945 0042

Hong Kong
604, 6/F, Printing House
6 Duddell Street
Central
Hong Kong
Tel: +852 35210352

New York
245 Park Avenue
39

th
Floor

New York, NY 10167
United States
Tel: +1 212 792 4166
Fax: +1 212 792 4167

Tokyo
12th Floor,
Yurakucho Itocia Building
2-7-1 Yurakucho, Chiyoda-ku
Tokyo 100-0006, Japan
Tel: +813 6860 4885

Fax: +813 6860 4501

e-mail: enquiries@dilloneustace.ie

website: www.dilloneustace.ie

Contact Points

For more details on how we can help you,

to request copies of most recent

newsletters, briefings or articles, or simply

to be included on our mailing list going

forward, please contact any of the

Corporate team members below.

Lorcan Tiernan

E-mail: lorcan.tiernan@dilloneustace.ie

Tel: + 353 1 673 1736

Fax: + 353 1 667 0042

Adrian Benson

E-mail: adrian.benson@dilloneustace.ie

Tel: + 353 1 673 1705

Fax: + 353 1 667 0042

Tom Carney

E-mail: tom.carney@dilloneustace.ie

Tel: + 353 1 673 1706

Fax: + 353 1 667 0042

Sinéad O’Loghlin

E-mail: sinead.ologhlin@dilloneustace.ie

Tel: + 353 1 673 1732

Fax: + 353 667 0042

Catherine Hicks

E-mail: catherine.hicks@dilloneustace.ie

Tel: + 353 1 674 1008

Fax: + 353 1 667 0042

DISCLAIMER:

This document is for information purposes only and does not

purport to represent legal advice. If you have any queries or would

like further information relating to any of the above matters,

please refer to the contacts above or your usual contact in Dillon

Eustace.
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